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The entrance of one of our leading life 
insurance companies into the field of financ- 
ing housing projects, and the consideration 
of similar ventures by other companies, 
must have given considerable pause to many 
forward-looking company executives as well 
as to civic-minded members of the public. 
The general security of this type of invest- 
ment, in addition to the excellent return on 
invested capital, must offer to the former 
some relief from the situation brought 
about by the much criticised low rate of 
interest on government securities. The 
public, in addition to finding relaxation 
from the acute housing shortage, have en- 
joyed seeing slums torn down, the city 
beautified and an antidote for crime ad- 
ministered, 


It may well be questioned why more of 
the large insurers have not considered this 
means of investment, why the public or the 
government has not pressed it. The insur- 
ance business, one of the largest in these 
United States, with tremendous resources 
for investment, is seeking profitable invest- 
ments, and the public is seeking housing. 
Many states have laws that hamper the 
companies from rendering this public serv- 
ice by restricting the types of investment 
which insurance companies may purchase. 
A concerted move on the part of the com- 
panies and the public would remove such 
obstacles rather quickly. Some states in the 
current sessions of the legislatures have 
made progress in this direction, but for the 
most part the results have been negative. 
The interest of all has been along lines of 
regulation of insurance. 

Companies advertise that they are public 
servants acting in the public interest. Yet 
they are restrained, by some hidebound 
conservatism, from entering a field in which 
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they could render a definite benefit to the 
public, not to mention to themselves and 
their policyholders. What community, what 
city, would not be happy to see such a 
project planned? Consider the tax income: 
even if the old valuation of the land was 
used as a basis for taxes for a period of 
time, as was the agreement for Stuyvesant 
Town in New York City, the tax yield to 
the community would probably be greater 
because the old bugaboo of tax delinquency 
for certain individual parcels of land would 
not exist. Slums would diminish, and with 
them the attendant evils of crime that breed 
in such hovels. 


Metropolitan Life states that the eight 
developments in which it has participated 
(three of them presently under construc- 
tion) represent an investment of $200,000,000 
Over 31,000 apartments are involved afford- 
ing housing accommodations for something 
like 100,000 people. The “Met” has invested 
in such projects in New York, Alexandria, 
Virginia, Los Angeles and San Francisco 
Other companies have helped rejuvenate 
other cities. But in many cities housing the 
home offices of large life insurance compa- 
nies and other types of insurance companies 
that seek a fair return on their capital, the 
housing situation is critical, inadequate 
either in number or construction, and noth- 
ing has been done by the companies, the 
public or the municipal authorities. 


It is rather a sad commentary upon the 
farsightedness of a people in a land of 
plenty, to see in their midst individuals, who 
are able to pay, without a place to live, vet 
erans without homes of their own. Th 
onus of the reflection by no means falls upon 
the insurance companies; but this is a sub- 
ject which they, as well as the others, should 
give a pause to consider. 
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Communications 


By FRANCIS R. STODDARD 


T HE QUESTION of privilege may arise 
in almost every insurance case which is 
contested on the ground of misrepresentation. 
\ny insured who has misrepresented his 
physical condition is likely to raise the ques- 
tion of privilege if he believes he can prevent 
the company from showing his true physical 
condition. ‘The statute concerning privilege 
nthe New York Civil Practice Act must 
now be read with the insurance law in mind. 
I have, therefore, thought it best to collect 
the leading decisions on the subject so that 
the effect of the insurance law on the general 
juestion and especially on waiver may be 
Privilege is a matter of statute, 
and there is no privilege in absence of stat- 
ute. (Application of Heller, 184 Misc. 75.) 


appreciated. 


STATUTES ON PRIVILEGE 


The present New York statute providing 
lor privilege is Section 352 of the Civil 
Practice Act. It covers physicians, dentists, 
nd nurses and reads in part as follows: 


“Physicians, dentists and nurses [are] not 
to disclose professional information. A per- 
son duly authorized to practice physic or 
surgery, or dentistry, or a professional or 
registered nurse, shall not be allowed to 
disclose any information which he acquired 
in attending a patient in a _ professional 
capacity, and which was necessary to enable 
him to act in that capacity.” 


The New York Court of Appeals has 


stated: “At common law, an attending physi- 


cian who had treated a patient could be com- 
pelled upon a trial to disclose the information 
which he acquired during such treatment. 
The Revised Statutes of 1830 (2 R. S. 406 
§ 73) provided that a physician should not 
disclose any information acquired by him 
in treating a patient. That statute was 
emboilied in section 834 of the Code of Civil 
Procedure and has become section 352 of the 
Civil Practice Act. 

“In considering the application of the sec- 
tion under the facts of this case, the purpose 
of the statute and the public policy evi- 


Mr. Stoddard, New York insurance counsel and former Superintendent of Insur- 

mce of that state, will be well remembered for his equally enlightening and 

thorough treatment of “On Proving the Insured’s Age” and “Limiting the Agent’s 
Authority” in recent issues 
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denced by the enactment should be appre- 
ciated. Its purpose is to protect those who 
are required to consult physicians from the 
disclosure of secrets imparted to them; to 
protect the relationship of patient and physi- 
cian and to prevent physicians from dis- 
closing information which might result in 
humiliation, embarrassment or disgrace to 
patients. When the original statute was 
enacted, it was believed that the benefits 
which would accrue from its enactment by 
preventing disclosure by physicians of in- 
formation gained in consultation and by 
inspiring confidence between patients and 
their physicians would outweigh any in- 
justice which might result in particular cases 
caused by the exclusion of testimony by 
physicians at trials.” (Steinberg v. New 
York Life Insurance Company, 263 N. Y. 45, 
48-49. See also Edington v. Mutual Life In- 
surance Company, 67 N. Y. 185, 194; Woern- 
ley v. Electromatic Typewriters, Inc., 271 
N. Y. 228, 231-232; affirming 246 App. Div. 
675.) 

There is nothing in this section which 
limits its provisions to judicial proceedings 
and such a limitation may not be read into 
the statute by implication. Whenever the 
power of a court is invoked in a manner 
authorized by the provisions of Article 33 
of the Civil Practice Act, the statutory 
privilege may be asserted to compel a wit- 
ness to disclose information which under 
other provisions of the same article he is 
forbidden to disclose. (Matter of New York 
City Council v. Goldwater, 284 N. Y. 296, 302.) 

The privilege of communications made 
by a patient to his physician in his profes- 
sional capaciiy is not for the benefit of the 
physician, but for that of the patient, and 
may be waived by the latter, or, after his 
death, by his personal representative. (Trieber 
v. New York & Queens County Railway Com- 
pany, 149 App. Div. 804; Nowak v. Brother- 
hood of American Yeoman, 249 N. Y. 78.) 


Four Elements 


From the wording of the statute it can 
be seen that the following four lettered 
requisites must exist in order to bring the 
evidence of a witness within the prohibition 
of Section 352 of the Civil Practice Act. 

A. A witness must be a person duly 
authorized to practice physic or surgery or 
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dentistry or be a professional or registered 
nurse. The prohibition does not apply to 
a person who is not authorized to practice 
medicine, and does not otherwise comply 
Wiel v. Cowles, 45 Hun 307.) 

The prohibition applies to a licensed physi- 
cian though his license is unregistered 
(McGillicuddy v. Farmers’ Loan & Trust Com- 
pany, 26 Misc. 55, 59.) 


The statute does not affect in any way 
the testimony of lay witnesses. These may 
testify as to the apparent physical condition 
of another which is open to ordinary obser- 
vation. They may not testify as to the exist- 
ence or nature, or character of latent conditions 
—such as the existence of a particular dis- 
ease which is discoverable, or its nature or 
character determinable, only through the 
particular experience, knowledge and train- 
ing of an expert. In other words, a lay wit- 
ness, not fitted by any special training or 
by professional education, may not express 
an expert opinion. If the lay witness tries 
to give an expert opinion, the ground of 
objection would be that he is unqualified and 
not that the testimony is privileged. (Grattan 
v. Metropolitan Life Insurance Company, 80 
N. Y. 281, 301.) 

A student in a physician’s office is not 
(Kendall v. Grey, 2 Hilt. 300.) 

The prohibition does not apply to an un- 
registered nonprofessional nurse. (Hobbs v 
Hullman, 183 App. Div. 743.) 


The prohibition does not apply to a drug- 
gist who fills a physician’s prescriptions 
(Deutschmann v. Third Avenue Railroad 
Company, 87 App. Div. 503, 512; Naudsius 
v. Metropolitan Life Insurance Company, 136 
Misc. 167; 74 Ins. Law Journal 692.) 

The prohibition does not apply to the 
medicines that were given. (Travelers In- 
surance Company v. Pomerantz, 246 N. Y. 
63, 69.) 

However, it has been held that a physi- 
cian’s testimony may be excluded although 
he did not produce his license and there 
was no examination as to his being “a per- 
son duly authorized to practice physic or 
, (Record Vv. Village of Saratoga 


covered. 


surgery.” 


Springs, 46 Hun 448; affirmed 120 N. Y. 646.) 


Third persons who are present when a 
physician treats a patient are not denied 
the right to testify. It is only the physician 


who is bound by the rule. (Denaro ? 
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Prudential Insurance Company, 154 App. Div. 
840, 843.) 


This decision holds that the statutory pro- 
hibition is in effect even though the plaintiff 
made the statements in the presence of others 


B. The relation of physician and patient 
must exist. This means that the physician 
must have attended the patient in a profes- 
sional capacity. (Griffiths v. Metropolitan 
Street Railway Company, 171 N. Y. 106, 111, 
112; People v. Koerner, 154 N. Y. 355, 366.) 


The relation of physician and patient exists 
when the physician has been called in con- 
sultation. (Renihan v. Dennin, 103 N. Y. 
573.) 


“The relation of physician and patient is 
one of contract between the parties, the 
patient employing the physician to examine 
the patient’s condition, and if necessary to 
administer remedies. 


“It has been classed among the confi- 
dential relations, such as that of trustee 
and cestut que trust and the like. Of course 
itis not necessary that there should be any 
administering of remedies. Medicus optimus, 
medicamentum minimum, But there must 
be an employment of the physician by the 
patient, except as hereinafter stated. 
So, too, in the case of an infant, though 
the employment is made by the parent, 
and the infant be even incapable of acting, 
the relation of physician and patient is 
established. 

“The case might also be suggested of one 
who was unconscious and for whom friends 
employed a physician. No doubt, in such 
acase, the relation of physician and patient 
would be established, although the patient 
was unable to act for himself and others had 
acted for him. But nothing of that kind 
existed in this case. The deceased was con- 
scious and capable of acting. She did not 
accept the services of these physicians, and 
they were not employed to attend her in 
a professional capacity. The information 
which a physician is forbidden to disclose 
is that which he has acquired in attending 
a patient in a professional capacity, and 
which was necessary to enable him to act 
in that capacity. (Code Civ. Pro., § 834.) 
Attendance on a patient means more than 
being in the same room; and acting in a 
Protessional capacity means acting in refer- 
ence to that patient. A physician by merely 


being in the company of a person and ob- 
serving his appearance, might be satisfied 
that the person was ill with some disease, 
for instance, consumption, but this section 
would not forbid the disclosure of that 
opinion.” (Matter of Freeman, 46 Hun 458, 
461-462.) 

The Appellate Division of the Second 
Department has held that if the relation is 
that of a physician attending a patient in 
a professional capacity, no matter how the 
relation was brought about, the statute ap- 
plies. This is true even though the patient 
does not employ the physician or desire 
his services. (Meyer v. Supreme Lodge, 82 
App. Div. 359, 361; affirmed 178 N. Y. 63; 
affirmed 198 U. S. 508.) 

The relation of physician and patient does 
not exist when a physician is sent by a 
defendant to obtain knowledge for the latter 
as to the condition of a plaintiff and the 
extent of his injuries. (Heath v. Broadway 
& Seventh Avenue Railroad Company, 8 
N. Y. S. 863.) 


The information which witness is not 
allowed to disclose is that which he ac- 
quired in attending a patient in a profes- 
sional capacity. A physician, acting for 
another company which has declined an 
applicant, is a competent witness to show 
the state of health of such applicant and 
his testimony is not privileged inasmuch as 
the information was acquired while acting 
as agent for the insurance company and 
not while rendering professional services to 
the applicant. (Lynch v. Germania Life In- 
surance Company, 132 App. Div. 571.) 


Testimony of a company’s physician as 
to an insured’s physicial condition when 
examined by him before a policy was issued, 
is not privileged. (Travelers Insurance Com- 
pany v. Pomerantz, 218 App. Div. 431; Malone 
v. Catholic Relief & Beneficiary Association, 
147 N. Y. S. 1125.) 

When the physician treated the deceased 
during life, the privilege extends after death: 
“Tt is urged, however, by the learned counsel 
for the appellant that no professional medical 
action is needed after death; that the event 
severs the relation of physician and patient; 
and that consequently information of the 
cause of death cannot be acquired to enable 
a physician ‘to prescribe’ for a patient. The 
case before us is not one where the witness 
was called in for the first time after the 


DUUUATVOONAUADEETLOGUUUUNUUERTENLUONAUTAAANULONU ENT TAU EAT EATTNAUUEN TENA OONNNTONNTNNANNNU UAT NNOEEDONAOONAUONGU GVO EGU ENUNNOOANAUENUUENOOENGONOOUEGOOONUONNUONNOONOUUOOOEOOOONNORONUEGNYONOOONNUEONOEOOOEOUYUONDONOUONOTOOOOUNTOOGOOROT VEU ONEO na eROND 


PRIVILEGED COMMUNICATIONS 


PAGE 293 





WOMUATUANUUEATAULATAEAAUUSENUAOEA ALAA ADNAAA SHAUNA ANAT NNUAL NAA ANANTH EHNA NAAT 


death of the patient, but one where the 
lips of the physician were sealed during 
the life of the patient, and where, although 
by death he loses the patient, his lips 
must remain closed. It was held under 
the old law that the seal must remain until 
removed by the patient; and it is now so 
provided by statute:” (Grattan v. Metropoli- 
tan Life Insurance Company, 80 N. Y. 281, 
298; Westover v. Aetna Life Insurance Com- 
pany, 99 N. Y. 56, 59.) 

A physician who never attended deceased 
may testify concerning an autopsy. Such 
testimony is not contrary to Section 352 
Civil Practice Act. A deceased body is 
not a patient. (Felska v. John Hancock Mu- 
tual Life Insurance Company, 144 Misc. 508, 
511; 79 Ins. Law Journal 1268.) 


Hypothetical questions may be put to a 
physician who has attended the deceased 
with directions to lay aside all knowledge 
or information which he acquired as an 
attending physician. (Meyer v. Standard Life 
& Accident Company, 8 App. Div. 74; Fisher 
Vv. Fisher, 129 N. Y. 654; People v. Schuyler, 
43 Hun 88; aff’d 106 N. Y. 298.) 


The relation of a physician and patient 
exists in the case of an ambulance surgeon. 
(Duggan v. Phelps, 82 App. Div. 509.) 

It exists where an injured person, incapa- 
ble of volition in the selection of a physician, 
was taken to a hospital where he was treat- 
ed as a free patient. (Bauch v. Schultz, 109 
Misc. 548.) 


Where one applied to a physician for 
medicine to be administered to an absent 
third person alleging that latter had a cer- 
tain sickness, the physician may testify. 
(Babcock v. People, 15 Hun 347.) 

A physician attending the insured’s father 
and mother but not the insured may testify 
as to what he observed concerning the in- 
sured. (Jennings v. Supreme Council, 81 
App. Div. 76, 85.) 


C. The information must be acquired 
while attending the patient. This means 
that it must be acquired while attending the 
patient in a professional capacity, (Griffiths 
v. Metropolitan Street Railway Company, 171 
N. Y. 106, 111; People v. Koerner, 154 N. Y. 
355, 363, 366.) 

The prohibition of Section 352 applies 
only to the information the physician 
acquired in attending the patient in a profes- 


sional capacity and does not apply to infor. 
mation obtained by him when not in 
attendance or in any other way. (Fisher y, 
Fisher, 129 N. Y. 654, 655.) 

Any knowledge—whether from statements 
made by the patient or by others, or from 
facts which the physician has observed with 
regard to the patient—which the physician 
obtained while attending a patient profes- 
sionally is prohibited from being divulged 
under this section. (Grattan v. Metropolitan 
Life Insurance Company, 80 N. Y. 281; Dille- 
ber v. Home Life Insurance Company, 69 N, 
Y. 256.) 

Information obtained before relation com- 
menced or after it ceased is not subject to 
claim of privilege though knowledge ob- 
tained during pendency of relations may be 
excluded. (Matter of Loewenstine’s [I'ill, 2 
Misc. 323, 325.) 


Where it appeared that the plaintiff had 
called on a physician a few days before the 
trial, it was held, that the defendants should 
have been allowed to show by the physician 
that the visit and conversation which ensued 
had nothing to do with any medical treat- 
ment, but was only related to the testimony 
the physician would give if called as a wit- 
ness. (Kelly v. Dykes, 174 App. Div. 786; 
appeal dismissed 220 N. Y. 653.) 

An examining physician, who does not 
treat or prescribe for a patient, may testify 
for either side. (Henry v. New York, L. E. 
& W. R. Company, 57 Hun 76.) 


D. The information must be necessary 
to enable the physician to act in that capac- 
ity. This means that it was necessary to 
enable him to perform 
act. (Griffiths v. Metropolitan Street Railway 
Company, 171 N. Y. 106, 111-112; People v. 
Koerner, 154 N. Y. 355, 366.) 

Generally a physician is privileged to tes- 
tify to any fact that is unnecessary to his 
diagnosis or treatment, whether the patient 
is alive or dead. (Bolts v. Union Central Life 
Insurance Company, 20 N. Y. S. (2d) 675.) 

Where it is not shown that the informa- 
tion was necessary to enable the physician 
to act in that capacity, the exclusion of his 
testimony is a reversible error. (Green v 
Metropolitan Street Railway Company, 171 
N. Y. 201; reversing 65 App. Div. 54.) 

a patient 


some professional 


Statements to a physician by 
oJ , re not 
as to how and where injury occurred are not 
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privileged when the information was not 
necessary to enable the physician to act in 
his professional capacity. (Green v, Metro- 
politan Street Railway Company, 171 N. Y. 
01: Benjamin v. Village of Tupper Lake, 110 
App. Div. 426; Travis v. Haan, 119 App. Div. 
138: Griebel v. Brooklyn Heights Railroad 
Company, 68 App. Div. 204; DeJong v. Erie 
Railroad Company, 43 App. Div. 427; Brown 
v, Rome Il’. & O. Railroad Company, 45 Hun 
430: Gray v. City of New York, 137 App. 
Div. 316.) 

When a physician who has attended a pa- 
tient is made a witness, he can testify to 
certain facts which are not subject to a claim 
of privilege under the terms of Section 352, 
because they do not disclose any informa- 
tion which the patient communicated to the 
physician in his professional capacity or 
which was necessary for him to act in that 
capacity, For example, a person may tes- 
tify to such ordinary incidents and facts as 
are plain to the observation of anyone with- 
out expert or professional knowledge, and 
without tacitly, or otherwise, inviting or re- 
ceiving confidences by which the incidents 
are obtained. (Klein v. Prudential Insurance 
Company, 221 N. Y. 449, 453; Polachek v. 
N.Y. Life Insurance Company, 147 Misc. 16, 
19; 83 Ins. Law Journal 444; same case 151 
Misc. 172; affirmed 240 App. Div. 1028; 
Patten v. United Life & Accident Insurance 
Association, 133 N. Y. 450, 453; Hlerrinaton 
?. Winn, 60 Hun 235, 238; Staunton v. Par- 
ker, 19 Hun 55, 57; In re Strong’s Estate, 
168 Misc. 716; affirmed 256 App Div 971.) 


Competent Proof 


Section 352 of the Civil Practice Act does 
not prevent the company from showing: 
The name of the physician. (Lorde v. 
Guardian Life Insurance Company, 252 App. 
Div. 646; 90 Ins. Law Journal 802; Entian 
’. Provident Mutual Life Insurance Company, 
155 Mise. 227, 229: 85 Ins. Law Journal, 


the insured was the patient of the 
physician (Klein v. Prudential Insurance 
Lompany, 221 N. Y. 449, 453; Patten v. United 
tfc & Accident Insurance Association, 133 
N. Y. 450, 453; Denaro v. Prudential Insur- 
ance Company, 154 App. Div. 840, 842; 
Becker v. Metropolitan Life Insurance Com- 
fany, 99 App. Div. 5, 9; Kaplan v. Equitable 


Remmi 
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Life Assurance Society, 254 App. Div. 236; 
Saad v. New York Life Insurance Company, 
201 App. Div. 544; aff’d. 235 N. Y. 550; Mc- 
Gillicuddy v. Farmers’ Loan and Trust Com- 
pany, 26 Misc. 55, 59; Sherman v. Metropolitan 
Life Insurance Company, 52 N. Y. S. (2d) 
668; Numrich v. Supreme Lodge, 3 N. Y. S. 
552.) 

That the physician was consulted by the 
insured. (Entian v. Provident Mutual Life 
Insurance Company, 155 Misc. 227, 229; 85 
Ins. Law Journal 754.) 


That the insured attended the physician 
as a patient. (Klein v. Prudential Insurance 
Company, 221 N. Y. 449, 453; Patten v. 
United Life & Accident Insurance Associa- 
tion, 133 N. Y. 450, 453.) 

That the physician treated the insured. 
(Entian v. Provident Mutual Life Insurance 
Company, 155 Misc. 227, 229; 85 Ins. Law 
Journal 754; Becker v. Metropolitan Life In- 
surance Company, 99 App. Div. 5, 9; Eding- 
ton v. Aetna Life Insurance Company, 77 N. Y. 
564, 568; Polachek v. New York Life Insur- 
ance Company, 151 Misc. 172, 173.) 


That the physician prescribed for the in- 
sured. (Entian v. Provident Mutual Life In- 
surance Company, 155 Misc. 227, 229; 85 Ins. 
Law Journal 754; Edington v. Aetna Life In- 
surance Company, 77 N. Y. 564, 568.) 

That the physician examined the insured. 
(McGillicuddy v. Farmers’ Loan and Trust 
Company, 26 Misc. 58, 59.) 

That the physician prescribed medications 
for the insured. (Equitable Life Assurance 
Society v. Loizos, 1939 Clark 352.) 

Whether the physician was called upon to 
attend the insured professionally before or 
after the date of the policy. (Klein v. Pru- 
dential Insurance Company, 221 N. Y. 449, 
453; Patten v. United Life & Accident Insur- 
ance Association, 133 N. Y. 450, 453.) 

When the acquaintance of the physician 
with the insured commenced. (Edington v 
Aetna Life Insurance Company, 77 N. Y. 564, 
568.) 


How often the physician saw the insured. 
(Edington v. Aetna Life Insurance Company, 


7 N. Y. 564, 568.) 


How many times the physician attended 
the insured. (Klein v. Prudential Insurance 
Company, 221 N. Y. 449, 453; Patten v. United 
Life & Accident Insurance Association, 133 
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N. Y. 450, 453; Denaro v. Prudential In- 
surance Company, 154 App. Div. 840, 842.) 

Whether attendance by the physician was 
daily or hourly. (Klein v. Prudential Insur- 
ance Company, 221 N. Y. 449, 453; Patten v. 
United Life & Accident Insurance Association, 
133 N. Y. 450, 453; Sparer v. Travelers Insur- 
ance Company, 185 App. Div. 861, 864.) 

The number of visits. (Patten v. United 
States Life Insurance Company, 133 N. Y. 450; 
Becker v. Metropolitan Life Insurance Com- 
pany, 99 App. Div. 5, 9; McGillicuddy v. 
Farmers’ Loan and Trust Company, 26 Misc. 
58, 59; Malone v. Catholic Relief & Bene- 
ficiary Association, 147 N. Y. S. 1125.) 

3etween what dates the physician at- 
tended the insured. (Becker v. Metropolitan 
Life Insurance Company, 99 App. Div. 5, 9.) 

That the insured visited the physician on 
a certain date. (Becker v. Metropolitan Life 
Insurance Company, 99 App. Div. 5, 9; Equt- 
table Life Assurance Society v. Loizos, 1939 
Clark 352.) 

The dates of each visit. (Patten v. United 
States Life Insurance Company, 133 N. Y. 450, 
453; Becker v. Metropolitan Life Insurance 
Company, 99 App. Div. 5, 9; Malone v. Cath- 
olic Relief & Beneficiary Association, 147 
N. Y. S. 1125; Denaro v. Prudential Insurance 
Company, 154 App. Div. 840, 842.) 

That the insured was sick. (Keck v. Met- 
ropolitan Life Insurance Company, 238 App. 
Div. 538, 539; aff'd 264 N. Y. 422; Sherman 
v. Metropolitan Life Insurance Company, 52 
N. Y. S. (2d) 668, 669; Cirrincioni v. Metro- 
politan Life Insurance Company, 233 App. Div. 
461, 463; 71 Ins. Law Journal 61; Klein v. 
Prudential Insurance Company, 221 N. Y. 449, 
453; Polachek v. New York Life Insurance 
Company, 147 Misc. 16, 19; 83 Ins. Law Jour- 
nal 444; Denaro v. Prudential Insurance Com- 
pany, 154 App. Div. 840, 842; Steinberg v. 
New York Life Insurance Company, 263 N. Y. 
45; 82 Ins. Law Journal 848; Patten v. United 
Life & Accident Insurance Association, 133 
N. Y. 450, 453.) 

If the insured was sick on certain dates. 
(Cirrinctoni v. Metropolitan Life Insurance 
Company, 233 App. Div. 461, 463; 71 Ins. 
Law Journal 61; Patten v, United Life & 
Accident Insurance Association, 133 N. Y 
450, 453.) 

That the insured was confined to his bed. 
(Keck v. Metropolitan Life Insurance Com- 
pany, 238 App. Div. 538, 539.) 


The duration of the illness. (Deutsch- 
mann v. Third Avenue Railroad Company, 87 
App. Div. 503, 512; Hammerstein v. Hammer- 
stein, 74 Misc. 567.) 


The duration of the confinement to the 
house. (Becker v. Metropolitan Life Inswr- 
ance Company, 99 App. Div. 5.) 

That the doctor left medicines for the in- 
sured to take. (Keck v. Metropolitan Life 
Insurance Company, 238 App. Div. 538, 539; 
aff'd 264 N. Y. 422.) 

The contents of the doctor’s prescription, 
(Kaplan v. Equitable Life Assurance Society, 
254 App. Div. 236, 237; 91 Ins. Law Journal 
764; McGillicuddy v. Farmers’ Loan and 
Trust Company, 26 Misc. 58, 59.) 

Whether the insured was sick or well 
two months before the application was 
signed. (Rossetti v. Metropolitan Life In- 
surance Company, 10 N. Y. S. (2d) 437.) 

The place where the patient was sick 
(Deutschmann v. Third Avenue Railroad 
Company, 87 App. Div. 503.) 

That the doctor performed an operation 
on the assured at a certain hospital. (Sparer 
v. Travelers Insurance Company, 185 App. 
Div. 861, 864; McGillicuddy v. Farmers’ Loan 
and Trust Company, 26 Misc. 58, 59.) 


That the insured was a patient in a hos- 


pital. (Sherman v. Metropolitan Life Insur- 
ance Company, 52 N. Y. S. (2d) 668, 669.) 

That the insured was a patient in a sana- 
torium, was attended there and how long 
such attendance continued. (Hammerstein 
v. Hammerstein, 74 Misc. 567, 569.) 

Whether the insured was treated profes- 
sionally in a certain hospital, the names of 
the physicians who treated him, and the 
dates of entry and discharge from the hos- 
pital. (Lorde v. Guardian Life Insurance 
Company, 252 App. Div. 646, 649; 90 Ins. Law 
Journal 802.) 

A physician as well as a manager ol 4 
sanatorium may testify that the patient went 
to the sanatorium without a child and took 
one away with her and that a certain per- 
son with her knowledge made some ot the 
arrangements at the sanatorium and paid 
all the bills. (Hammerstein v. Hammerstem, 
74 Misc. 567.) 

That the doctor recommended to the i 
sured the taking of X-ray pictures. (/ntian 
v. Provident Mutual Life Insurance Company, 
155 Misc. 227, 229; 85 Ins. Law Journal 754.) 
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That the doctor advised the insured to 
submit to further tests. (Equitable Life As- 
surance Society v. Loizos, 1939 Clark 352.) 


The fact that a nurse attended the patient. 


(Pandjiris v. McQueen, 13 N. Y. S. 705.) 


The times and places of the nurse’s at- 
tendance. (Malone v. Catholic Relief & Bene- 
ficiary Association, 147 N. Y. S. 1125.) 


Whether the patient was cured when the 
physician’s services ceased. (Edington v. 
Aetna Life Insurance Company, 77 N. Y. 564, 
568.) 

Value of services of the doctor. (McGil- 
licuddy v. Farmers’ Loan and Trust Company, 
26 Misc. 58, 59.) 


Whether the patient was alive or dead 
when the testimony was given. (Bolts v. 
Union Central Life Insurance Company, 20 
N.Y. S. (2d) 675. 


The date of death of the insured. This 
information is always obtained in the proofs 
of death. The death of the insured must 
be proved under the terms of the policy. 


The following question has been sus- 
tained: “In month of , in your opin- 
ion was insured a man in good health and 
of sound body, and one who usually en- 
joyed good health?” (Edington v. Aetna 
Life Insurance Company, 77 N. Y. 564, 568.) 


A physician may be asked whether the 
insured was sick or well two months before 
the issuance of a life policy in which the in- 
sured represented that he had not been at- 
tended by a physician for serious illness for 
two years before the date of the policy. 
(Rossetti v. Metropolitan Life Insurance Com- 
pany, 10 N. Y. S. (2d) 437.) 


A nurse may testify to admissions and 
statements made to her, or in her hearing, 
by the deceased with reference to the cir- 
cumstances under which said deceased ap- 
plied for insurance in an insurance company 
and in reference to any fraud or deception 
on his part in securing said insurance. 
(Malone v. Catholic Relief & Beneficiary As- 
sociation, 147 N. Y. S. 1125.) 


In a case where the physician saw the 
insured after treatment had ceased, the 
court sustained the following question: “Ex- 
cluding any knowledge or information that 
you obtained while treating insured, and 
judging from his appearance from that time 


until , what is your opinion as to 
whether he was a man in good health, of 
sound body, and a man who usually en- 
joyed good health?” (Edington v. Aetna 
Life Insurance Company, 77 N. Y. 564, 568.) 


The First Department of the Appellate 
Division has permitted a specialist to testify 
that there were consultations. (Kaplan v. 
Equitable Life Assurance Society, 254 App. 
Div. 236.) 


However, the fact that the physician wit- 
ness was a specialist in a certain disease 
and that the patient called for advice may 
not be shown in face of objection when the 
only purpose is to show that the insured 
had the disease. (McCormick v. United Life 
Insurance Association, 79 Hun 340, 346-347.) 


When objection is made, the fact that the 
physician witness was a specialist and that 
the patient was sick or well may not be 
shown if the question and answer show 
the cause of the sickness of the insured. 
(Lande v. Travelers Insurance Company, 241 
App. Div. 96, 97; aff'd 265 N. Y. 655.) 


PRIVILEGE IN RECORDS 


A. Allegation of an ailment in a pleading 
is not a waiver of privilege. A decision of 
the Appellate Division, Second Department, 
contains the following statement: “Even 
though plaintiff has alleged in his complaint 
that he is afflicted with a heart ailment and 
that such allegation is the foundation of his 
causes of action, it is not a waiver of the 
privilege afforded by section 352 of the Civil 
Practice Act which may only be accom- 
plished in open court on the trial or by 
stipulation. (Civ. Prac. Act § 354.) If dis- 
closure is made at the trial by plaintiff 
(Apter v. Home Life Insurance Company, 
266 N. Y. 333; Steinberg v. New York Life 
Insurance Co., 263 N. Y. 45; Hethier v. Johns, 
233 N. Y. 370; Capron v. Douglass, 193 N. Y. 
11) defendant may apply, in the light of such 
waiver, for suspension for a_ reasonable 
length of time in which to examine and pro- 
duce physicians who attended him and hos- 
pitals in which he was maintained with 
respect to that ailment.” (Rubin v. Equi- 
table Life Assurance Society, 269 App. Div. 
667; 10 CCH Lire CAsEs 661.) 
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When a party plaintiff in his complaint 
and in his testimony has fully disclosed all 
of the details of his application, he thereby 
waives upon the trial in open court privi- 
lege to himself and his own physician. (Ca- 
pron v. Douglass, 193 N. Y. 11, 17.) 


B. Allegation of an ailment in a bill of 
particulars is a waiver of privilege. Where 
a party furnishes a bill of particulars giving 
a concise statement of his ailments, he 
waives privilege. (Fortgang v. Alpert, 256 
App. Div. 949.) 

The bill of particulars differs from a 
pleading where the statement is usually a 
generality conveying no intention to waive. 


C. The giving of the name of a physician 
in an application for insurance is not a 
waiver of privilege. There is no waiver of 
privilege in the application for life insur- 
ance by naming a physician as a person 
from whom information can be obtained 
with regard to the health of the insured. 
(Robinson v. Supreme Commandery, 38 Misc. 

aff'd 77 App. Div. 215; motion to dis 
miss appeal denied 175 N. Y. 466; aff’d 
177 N. Y. 564.) 

D. The effect of a claim of privilege on 
admissions in the proofs of death or disabil- 
ity. The question arises, what effect does a 
claim of privilege have when raised against 
admissions contained in the proofs of death 
or in the proofs of disability filed with the 
insurance company by the beneficiary. Some- 
times the proofs of death show facts which 
furnish a defense for the insurance com- 
pany. If a claim of privilege:‘can be main- 
tained successfully, the admissions in the 
proofs of death could not be used by the 
company. The decisions hold that they 
can be used in spite of a claim of privilege. 
The Court of Appeals in the leading case 
on this issue stated: 


“The statements in the certificate do not 
constitute hearsay. Rather, the paper must 
be viewed as prima facie evidence of a vol- 
untary admission by the claimant that such 
statements are true. (Buffalo, L. T. & S.D 
Co. v. Knights Templar, etc., 126 N. Y. 450: 
Hanna v. Conn. M. L. Ins. Co., 150 N. Y. 526: 
Leonard v. John Hancock M. L. Ins. Co., 76 
Misc. Rep. 529, per LEHMAN, J.; Wigmore 
on Evidence [2d ed.], § 1073.) The physi- 
cian’s certificate was one of three papers 
submitted as proof of loss. The whole ad- 


mission should have been taken together, 
If it was sufficient to establish the death 
of the insured, as plaintiff admits; it was 
also sufficient to show that death was occa- 
sioned in such a manner as to relieve de- 
fendant from responsibility. (Jns. Co. v 
Newton, 22 Wall. (U. S.) 32.) Plaintiff 
made the physician her agent in respect to 
reporting dates and duration and nature of 
previous illnesses. She may not be held 
to a personal knowledge of the cause of 
death as described in abbreviated medical 
Latin, but she must be assumed to under- 
stand the statement that the insured had 
been attended for two weeks in the year 
1924 for grippe and weak heart, an illness 
which is described by the physician in 
plainly written English, and the statement 
that the first visit or prescription during 
the last illness was in January, 1926, as 
well as the statement that health had been 
impaired two years prior to death. These 
expressions of fact she made her own. In- 
deed there is testimony which, if credited, 
proves that she conceded the contents ot 
the certificate to be correct. Very differ 
ent in principle is the decision in Gold- 
schmidt v. Mut. L. Ins. Co. (102 N. Y. 486), 
where proofs furnished by a claimant were 
accompanied by a protest that the facts 
therein alleged were untrue. Here, plaintiff 
gave no expression of dissent. This paper 
unexplained by her and admitted by her 
be part of the proofs of death is as much 
hers as if she had orally related their con- 
tents as facts. Its production by her 1s, 
prima facie, admission that the facts therein 
recited are true. (Buffalo, L. T. & S. D. Co 
v. Knights Templar, etc., supra; Spencer v. 
Citizens M. L. Ins, Assn., 142 N. Y. 505, 509.) 
How claimant’s act in supplying defendant 
with this certificate can be meres ee in- 
voluntary is difficult to discover. The < 

tending physician was referred to de fends we 
as one authorized to answer for her. She 
saw the answer in the form of a certificate, 
for she herself took that certificate to oe 
physician and requested his —— to the 
questions. (Aldridge v. Aetna Li fe Ins. Co., 
204 N. Y. 83.) She acted under no coercion. 


to 


“The reception in evidence of the certih- 
cate for the purpose of proving an admis- 
sion of facts by the claimant would not 
constitute a violation of the provisions of 
sections 352 and 354 of the Civil Practice 
Act which relate to privileged communica- 
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tions. In the absence of express waiver 
at the trial, the attending physician could 

ot be allowed orally to testify to the facts 
as seperate in the certificate (Redmond v. In- 
dustrial Benefit Assn., 150 N. Y. 167; Holden 
. Met. L. Ins. Co., 165 N. Y. 13; Meyer v. 
Knights of Pythias, etc., 178 N. Y. 63), nor 
is that paper competent original evidence. 
It operates, however, as an admission by 
claimant that the facts are as stated. Its 
reception would violate no confidence for, 
as observed by Chief Judge ANDREWS 
in a similar case, the confidence had already 
been violated by the conjoint action of the 
physician and the claimant.” (Rudolph v. 
John Hancock Mutual Life Insurance Com- 
pany, 251 N. Y. 208, 212-214; 73 Ins. Law 
Journal 685. See also New York Life Insur- 
ance Company v. Breen, 242 App. Div. 453, 
454: Klein v. Prudential Insurance Company, 
221 N. Y. 449.) 

“Where a claimant submits proofs of 
death to the company, she is bound by the 
admissions contained in the doctor’s state 
ment. Where these statements are submitted 
without protest, they constitute admis- 
sions and do not constitute a violation of 
sections 352 and 354 of the Civil Practice 
Act. (Rudolph v. John Hancock Mutual Life 
Ins. Co., 251 N. Y. 208.) The rule in that 
case has recently been followed by the Ap- 
pellate Term of the Second Department in 
the case of Naudzius v. Metropolitan Life 
Ins. Co. (136 Misc. 167).” (Emanuele v. Met- 
ropolitan Life Insurance Company, 137 Misc. 
542, 545.) 

“The trial court further found that there 
was no proof to show that the person sign- 
ing the certificate, which stated that the 
insured had been treated for tuberculosis 
prior to applying for the insurance was in 
fact a physician. If that was so, then, of 
course, section 352 of the Civil Practice Act 
would have no application. But, even if 
it were considered that that person was a 
physician, the certificate was properly re- 
ceived in evidence, because it formed a part 
of the proofs of death, and in such a case 
is admissible, not as a statement of the per- 
son signing it, but as an admission on the 
part of the person presenting the proofs of 
death, namely, the plaintiff. (Buffalo Loan, 
Trust & Safe Deposit Co. v. Knights Templar 
& Masonic Mut. Aid Assn., 126 N. Y. 450: 
Hanna v. Connecticut Mut. Life Ins. Co., 150 
il, 526; Spencer v, Citizens’ Mut. Life Ins. 


Assn., 142 id. 505, 510; Rudolph v. John 
Hancock M. L. Ins. Co., 251 id. 208.)” 
(Naudsius v. Metropolitan Life Insurance 
Company, 136 Misc. 167, 168.) 


“The proofs of death voluntarily fur- 
nished by the plaintiff disclosed that the 
insured died of coronary thrombosis, with 
fibrosis of the myocardium a contributing 
cause. The plaintiff was bound by the 
statements made therein. They are prima 
facie evidence that they are true. (Rudolph 
v. John Hancock M. L. Ins. Co., 251 N. Y 
208.) Consequently, the defendant was en- 
titled to show the nature of the disease and 
whether or not it was chronic, progressive 
and of long standing. (Edington v. Aetna 
Life Ins. Co., 77 N. Y. 564).” (Sommer v. 
Guardian Life Insurance Company, 253 App. 
Div. 763, 764; 90 Ins. Law Journal 804.) 


The foregoing is true whether or not the 
proofs of death are offered in evidence by 
the defendant company or by the plaintiff. 
(Palmer v. John Hancock Mutual Life In- 
surance Company, 150 Misc. 669, 670.) 


The question arises as to the effect of 
admissions in proof of death submitted to 
the companies. Hospital records describing 
the decedent’s condition, previously sub- 
mitted by plaintiff to another insurance 
company as part of proof of death in a claim 
against that company, are properly admitted 
in evidence as admissions. The Appellate 
Division of the First Department has so 
decided: 

“Objection is made by appellant to the 
receipt in evidence of the records of the 
Hastings Hillside Hospital and the New 
York Psychiatric Hospital and Institute. 
These records which describe the deceased’s 
condition were submitted by plaintiff to the 
John Hancock Mutual Life Insurance Com- 
pany as part of a proof of claim against 
that company. The admission of the evi- 
dence was objected to on the ground that 
it was a privileged communication. The 
trial court admitted the evidence on the 
authority of Rudolph v. John Hancock Mu- 
tual Life Ins. Co. (251 N. Y. 208). That 
case held that proofs of death may be re- 
ceived in evidence as admissions of the 
plaintiff and that as such the privilege rule 
may not be invoked to bar them. The legal 
theory is that the evidénce is received, not 
as the declaration of the physician, but as 
the admission of the party who furnished 
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them. On appeal the point is made that 
since the admissions were made to the 
John Hancock Mutual Life Insurance Com- 
pany and not to this defendant, the privilege 
was never waived as far as this defendant 
was concerned. It is also urged that when 
sent to the John Hancock Mutual Life In- 
surance Company they were not sent as part 
of the proof of death. The record shows 
that they were sent on request of the in- 
surance company in addition to the proofs 
made out on the regular insurance com- 
pany forms. The decision in the Rudolph 
case, though it discusses the fact that in 
that case the admissions were made on 
the forms furnished by the insurance com- 
pany, does not rest upon that ground but 
rests on the fact that if hospital or doctors’ 
statements are submitted to an insurance 
company in explanation of a death, they 
are to be deemed admissions by the party 
submitting them. If that be true, it seems 
to be immaterial whether they are on insur- 
ance forms or whether they are separate 
documents. 


“If such papers must be deemed to be 
admissions of the party, it follows logically 
that their effect as admissions does not 
depend upon any peculiar rule of insurance 
law but depends upon the law of evidence 
relating to admissions. It has been held 
that ‘in a civil action the admissions by a 
party of any fact material to the issue are 
always competent evidence against him, 
wherever, whenever or to whomever made.’ 
(See Reed v. McCord, 160 N. Y. 330, 341; 
Koester v. Rochester Candy Works, 194 id. 
92, 98; 2 Wigm. Ev. §1057.)” (Scheiner 
v. Metropolitan Life Insurance Company, 263 
App. Div. 24, 25-26.) 


The rule is the same when the insured 
makes an admission in a proof of claim for 
disability benefits. (Apter v. Home Life 
Insurance Company, 266 N. Y. 333, 336; 85 
Ins. Law Journal 232.) 


In Queens Municipal Court a decision was 
rendered in 1932 which held that breach of 
conditions relating to decedent’s health 
which were personal admissions of a wife 
could not in any sense be taken as the ad- 
missions of the representative of the estate. 
(Kane v. Metropolitan Life Insurance Com- 
pany, 143 Misc. 631, 635; reversed on other 
grounds 161 Misc. 303; affirmed 240 App. 
Div. 910.) 


The foregoing does not represent the law 
in the First Department where the proojs 
submitted by plaintiff individually were held 
to have been adopted by him as adminis. 
trator. (Cirrincioni v. Metropolitan Life In. 
surance Company, 223 App. Div. 461.) 


The Kane decision does not represent the 
law in the Third Department. (Vecchio y 
Metropolitan Life Insurance Company, 224 
App. Div. 301.) 


The reversal in the Kane case was upona 
ground unexpected by the plaintiff. In order 
to avoid the effect of the proofs of death, 
the plaintiff only had them marked for 
identification. At the same time the plain- 
tiff stated that she was not relying on the 
answer to show that proofs of death were 
furnished. The court held that there was no 
proof that she had complied with the terms 
of the policy and that the complaint should 
be dismissed. (Kane v. Metropolitan Life 
Insurance Company, supra.) 


E. Death certificates. Death certificates 
which become part of the proofs of death 
have been discussed. Under this heading 
come death certificates which are not part of 
the proofs of death. The fact that the certifi- 
cate of the insured’s death is offered in evi- 
dence does not waive the provisions of this 
statute. (Redmond v. Industrial Benefit Asso- 
ciation, 78 Hun 104; aff’d 150 N. Y. 167.) 


“The death certificate made by such at- 
tending physician and filed, pursuant to law, 
with the health department of the city of 
New York, is not admissible to prove the 
cause of death, notwithstanding the provi- 
sion of section 955 of the Code of Civil Pro- 
cedure, which provides that official records 
which have remained on file in certain pub- 
lic offices, including the health department 
of the city of New York, for a period ot 
twenty years ‘shall be presumptive evidence 
of their contents, and shall be receivable in 
evidence as such upon any trial in any of the 
courts of this State in any controversy pend- 
ing therein between any parties.’” (Robin- 
son v. Supreme Commandery, 77 App. Div. 


215; aff'd 177 N. Y. 564.) 


The Appellate Division of the Second 
Department has expressed itself as follows 
concerning waiver in receipt of a death cer- 
tificate: 


“It is our opinion that error was com- 
mitted by the learned Surrogate in his rul- 
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ing with respect to the admissibility of the 
certificate of death. The portion of the rec- 
ord showing the cause of death was admis- 
sible (Duffy v. 42nd Street Manhattanville & 
St. Nicholas Ave. Ry. Co., 266 App. Div. 865), 
no question of privilege being presented 
(People v. Kohlmeyer, 284 N. Y. 366). Re- 
spondent’s present claim of privilege may 
not be sustained, since the privilege was 
waived by the offer of the certificate by one 
of the next of kin of the deceased patient. 
(Civ. Prac. Act, § 354.)” (In the Matter of 
the Probate of the Will of Rhina Monroe, de- 
ceased, 270 App. Div. 1039.) 


F. Local boards of health. Infectious and 
contagious or communicable diseases are 
governed by the Public Health Law, which 
is in part as follows: 


“§25. Infectious and contagious or com- 
municable diseases. 


“Every local board of health and every 
health officer shall guard against the intro- 
duction of such infectious and contagious or 
communicable diseases as are designated in 
the sanitary code, by the exercise of proper 
and vigilant medical inspection and control 
of all persons and things infected with or 
exposed to such diseases, and provide suit- 
able places for the treatment and care of 
sick persons who cannot otherwise be pro- 
vided for... . Every physician shall immedi- 
ately give notice of every case and infectious 
and contagious or communicable disease re- 
quired by the state department of health to 
be reported to it, to the health officer of the 
county, city, town or village where such 
disease occurs, and no physician being in 
attendance on such case, it shall be the duty 
of the superintendent or other officer of an 
institution, householder, hotel or lodging 
housekeeper, or other person where such 
case occurs, to give such notice, provided 
that the public health council may require 
that when cases of certain communicable 
diseases occur (a) in districts of less than 
fifty thousand population not having a whole- 
time health officer, or (b) in state institu- 
tions or (c) in tuberculosis hospitals or 
sanitoria, such cases shall be reported di- 
rectly to the state department of health or 
its district state health officer. ... Whenever 
an examination for diagnosis by a labora- 
tory or by any person other than the phy- 
sician in charge of the person from whom 
the specimen is taken, of any specimen, 


discloses the existence of a case of com- 
municable disease, or the results obtained 
in the examination of a specimen are needed 
for purposes of release from quarantine or 
observation, the person in charge of such 
laboratory or the person making such exam- 
ination shall immediately report the same, 
together with all the facts in connection 
therewith, to the local or state health official 
to whom the attending physician is required 
to report such case. The person in charge of 
such laboratory or the person making such 
examination shall keep for a period of time 
to be specified by the state commissioner of 
health a record of all the facts in connection 
with such examination, including the identity 
of the person from whom the specimen is 
taken and the name of the physician, if any, 
sending such specimen. Every local health 
officer shall report to the state department 
of health, promptly, all cases of such infec- 
tious and contagious or communicable dis- 
eases, aS may be required by the state 
department of health, and for such report- 
ing of diseases required to be reported to 
him the health officer of a village or town 
shall be paid by the municipality employ- 
ing him, upon the certification of the 
state department of health, a sum not to 
exceed twenty cents for each case so re- 
ported. Reports of cases of tuberculosis, 
syphilis, chancroid and gonorrhea, including 
laboratory reports, shall not be divulged or 
made public so as to disclose the identity of 
the persons to whom they relate, by any 
person; except insofar as may be authorized 
by the public health council. ... The health 
officer, commissioner of health, or boards 
of health of the cities of the first class shall 
report promptly to the state department of 
health all cases of small-pox, typhus and 
yellow fever and cholera and the facts relat- 
ing thereto.” 


Public records, concerning communicable 
diseases compiled in accordance with this 
section and the sanitary code, are not privi- 
leged within purview of Civil Practice Act, 
Section 352. It can be made available to 
prove that a person was a typhoid carrier 
and knew it. The intention that records re- 
garding typhoid fever should not be kept 
confidential is indicated by the history of the 
provision of the section which relates to 
compiling records of communicable diseases. 
The legislature, in enacting the provision, 
provided that the tuberculosis report should 
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not be made public, and thereafter amended 
the provision by naming three other diseases, 
not including typhoid fever, to be kept se- 
cret. (Thomas v. Morris, 286 N. Y. 266; an- 
swering certified question 261 App. Div. 
1094; granting appeal 261 App. Div. 970; 
reversing 261 App. Div. 970. See also Mun- 
ser v. State, 41 N. Y. S. (2d) 98.) 


G. Public welfare records. Section 155 of 
the Public Welfare Law of 1909 is contained 
in Section 136 of the Social Welfare Law of 
1940 as follows: 


“$136. Protection of Public Welfare 
Records. 


“1. The names or addresses of persons 
receiving public assistance and care shall 
not be included in any published report or 
printed in any newspaper or reported at any 
public meeting except meetings of a legis- 
lative body. 

“2. All communications and information 
relating to a person receiving public assist- 
ance or care obtained by any public welfare 
official, service officer or employee in the 
course of his work shall be considered con- 
fidential and shall be disclosed only to the 
board or its authorized representative, a leg- 
islative body, or, by authority of a county 
or city public welfare official to a person, 
or agency considered entitled to such in- 
formation. 


“3. Nothing in this section shall be con- 
strued to prevent registration in a central 
index or social service exchange for the 
purpose of preventing duplication and of 
coordinating the work of public and private 
agencies.” 


The provisions of Section 51 of the Gen- 
eral Municipal Law and Section 1546 of the 
Greater New York Charter permitting any 
taxpayer to inspect public records should 
be read in connection with the foregoing 
section. (Coopersberg v. Taylor, 148 Misc. 
824.) 


Information obtained by the Commis- 
sioner of the Department of Investigation of 
the City of New York in investigating the 
administration of welfare relief in the city 
was not regarded as confidential as against 
a legislative inquiry. (Herlands v. Surpless, 
258 App. Div. 275; affirming 171 Misc. 914; 
affirmed 282 N. Y. 647.) 


Defendants testified that they received 
home relief. This testimony was refuted 


by the Home Relief Bureau. It was held 
that the defendants were not entitled to 
complain of the admission of record of the 
Home Relief Bureau testimony on the 
ground that under the Public Welfare Law 
communications relating to a person receiv- 
ing relief are confidential, since the defend- 
ants, by testifying, waived the confidential 
relationship. Where one, taking advantage 
of the benefits of a governmental agency, 
publicly discloses his relationship with said 
agency, and question then arises whether 
or not he has testified truthfully with refer- 
ence to his relationship with the agency, 
the rule of confidential relationship is waived. 
(People v. Fuerstein, 161 Misc. 426.) 

The Attorney General has held that the 
provisions of the foregoing section together 
with the provisions for rules and regulations 
in Section 18, Subdivision 1 and Section 20, 
Subdivision 3 (d); provisions for conform- 
ity with the Federal Social Security Act in 
Section 219, Subdivision 1, Section 288, Sub- 
division 1 and Section 358, Subdivision 1; 
and provisions for legal sanctions in Sec- 
tion 20, Subdivision 3, Section 220, Subdivi- 
sion 4 and Section 289, Subdivision 4, give 
ample authority to conform to requirements 
of the Federal Social Security Board relat- 
ing to protection of names of recipients from 
publication. (1941, Opinion Attorney General 
340.) 


H. City department records. Ordinarily 
records of public departments which have 
been subpoenaed should be produced ‘sub- 
ject to such objections, if any, as might be 
made on the trial. (McGowan v, Metropoli- 
tan Life Insurance Company, 141 Misc. 834, 
836; Friedeberg v. Haffen, 162 App. Div. 79; 
People ex rel. Stenstrom v. Harnett, 224 App 
Div. 127.) 

A certificate of a physician as to the cause 
of ill health filed with a city board of health 
is not admissible in an action on a life in- 
surance policy. (Davis v. Knights of Honor, 
165 N. Y. 159; aff’g 35 App. Div. 354.) 


A greater degree of protection may prop- 
erly be required for the records of the 
Department of Health which has adopted 
the following regulation concerning tuber- 
culosis cases: 

“Section 1175 of the Greater New York 
Charter provides as follows: ‘The Board 
of Health may establish as it shall deem 
wise, and to promote the public good and 
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public service, reasonable regulations as to 
the publicity of any of the papers, files, 
reports, records and proceedings of the de- 
partment of health; and may publish such 
information as may, in its opinion, be use- 
ful, concerning births, deaths, marriages, 
sickness, and the general sanitary condi- 
tions of said city, or any matter, place or 
thing therein.’ 

“Pursuant to the authority thus given by 
the charter the board of health has pre- 
scribed the following regulation: 

“Regulation 9. Records. A complete and 
adequate record shall be kept of every case 
of pulmonary tuberculosis, examined or 
treated at a dispensary. The Department of 
Health may require in its discretion regu- 
lar and uniform statistical reports relating 
to the examination, care and treatment of 
all persons coming within the jurisdiction 
and control of such dispensary. Such rec- 
ords shall be open to inspection by the 
public or to any person other than the 
representatives of the Department of Health 
of the City of New York and such persons 
as may be authorized by law to inspect such 
records.’ 

“We are of the opinion that the mere fact 
that the applicant is a party to an action in 
which the records in question may be mate- 
rial or relevant to the issues does not make 
it a person authorized by law to inspect 
such records within the meaning of the 
regulations.” (McGowan v. Metropolitan Life 
Insurance Company, 141 Misc. 834, 835-836; 
afirmed 234 App. Div. 366; appeal dismissed 
259 N. Y. 454.) 

Information should be divulged in the 
absence of departmental regulation prevent- 
ing it. (M, S. Melamed Company v. A. M. 
Hazell, Inc., 156 Mise. 219.) 


I. Hospital records. It has already been 
shown herein that evidence may be intro- 
duced to show that insured was a patient in 
a hospital, the names of the physicians who 
treated him and the dates of entry and dis- 
charge. (Lorde v. Guardian Life Insurance 
Company, 252 App. Div. 646, 649; 90 Ins. Law 
Journal 802.) The hospital record is admis- 
sible under Section 374-a of the Civil Prac- 
tice Act to show that the deceased was 
treated and the dates of his entry and dis- 
charge, it is not competent to prove the 
diagnosis which is privileged under Section 
352. (Palmer v. John Hancock Mutual Life 


Insurance Company, 150 Misc. 669; 83 Ins. 
Law Journal 118; Sommer v. Guardian Life 
Insurance Company, 253 App. Div. 763; 90 
Ins. Law Journal 804.) 


The prohibition covers all types of in- 
formation obtained by a surgeon for the 
purpose of making a hospital record to 
information necessary to enable the surgeon 
to act in a professional capacity. (Green v. 
Metropolitan Street Railway Company, 65 
App. Div. 54 (reversed 171 N. Y. 201 on 
another point); Griebel v. Brooklyn Heights 
Railroad Company, 68 App. Div. 204, 208.) 


Patient has right to control production 
of hospital records, and if he demands pro- 
duction, hospital cannot refuse to divulge 
information under Section 352. (Hoyt v. 


Cornwall Hospital, 169 Misc. 361.) 


Calling the physician and interrogating 
him about the condition of the deceased 
and by introducing in evidence the record 
of the physician in the hospital book amounts 
to a waiver and gives a right to the defend- 
ant to cross-examine the physician. (Kemp 
v. Metropolitan Street Railroad Company, 94 
App. Div. 322.) 


Where plaintiff and his physician testify 
fully as to former’s injuries and their re- 
sults, defendant may call physician attached 
to hospital. (Kraus v. Sobel, 203 App. Div. 
582.) 

As to hospital records generally. (Sparer 
v. Travelers’ Insurance Company, 185 App. 


Div. 861.) 


The privilege may be waived so as to give 
a right to examine the records of the hos- 
pital. (Green v. M. Nirenberg Sons, 166 Misc. 
652.) 


The Corporation Counsel of the City of 
New York gave the following advice to the 
Commissioner of Hospitals and it was ap- 
proved by the Court of Appeals: 


“No information acquired by physicians 
or nurses in attending a patient in a pro- 
fessional capacity may be disclosed in any 
trial or court proceeding by reason of the 
provisions of section 352 of the Civil Prac- 
tice Act, except on consent of the persons 
treated or their duly authorized representa- 
tives. The privilege conferred by this sec- 
tion applies to hospital records or documents, 
as well as to the personal testimony of wit- 
nesses.” (Matter of New York City Council 
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v. Goldwater, 284 N. Y. 296, 299; reversing 
In Re Lincoln Hospital, Bronx, 259 App. Div. 
883; affirming 174 Misc. 389; appeal denied 
259 App. Div. 1002.) 


J. Records of a state institution. Sub- 
division 9 of Section 34 of the Mental Hy- 
giene Law as amended by Laws 1946, Chap- 
ter 472, Section 3, provides under the head- 
ing of “Powers and Duties of Director,” that 
he shall: 


“9. Keep a record, in which he shall cause 
to be entered at the time of reception of 
any patient, his name, residence and occu- 
pation, and the date of such reception, by 
whom brought and by what authority and 
on whose petition certified or received, and 
an abstract of all orders, warrants, requests, 
petitions, certificates and other papers ac- 
companying such persons. 


“The director within three days after the 
reception of a patient, shall make, or cause 
to be made a descriptive record of such 
case. He shall also make or cause to be 
made entries from time to time of the men- 
tal state, bodily condition and medical treat- 
ment of such patient during the time such 
patient remains under his care, and in the 
event of the discharge or death of such 
person, he shall state in such case record 
the circumstances thereof, and make such 
other entries at such intervals of time and 
in such form as may be required by the 
commissioner. Such record shall be accessible 
only to the director and such officers and sub- 
ordinates of the institution as he may desig- 
nate and to the commissioner and_ his 
representatives, except on the consent of the 
commissioner or an order of a judge of a court 
of record.” (Tialics supplied.) 


The last sentence in the statute is the 
same as the former provision contained in 
Section 84 of the Mental Hygiene Law 
which was referred to by the Court of Claims 
in an opinion as follows: 


“Certainly, in the light of this section, the 
hospital records of an inmate of a State 
institution for the care of the mentally ill 
enjoy no such absolute privilege against 
disclosure that only the patient can waive 
it, as is now contended by the State. The 
section clearly provides that such records 
may be disclosed to anyone, without con- 
sulting the patient, on the consent of the 
commissioner or upon the order of a court 
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of record.” (Scolavino v. State of New York, 


187 Misc. 253, 258.) 


The presumption is that, when the legis- 
lature conferred power upon a judge of a 
court of record to order that records of the 
Department of Mental Hygiene be made 
accessible, it had in mind its own definition 
of a court of record as contained in Section 
2 of the judiciary law and that the legisla- 
ture intended to include the judges of all 
courts of record therein mentioned. (Lee 


v. State, 183 Misc. 615.) 


The Court of Claims is a court of record 
and a judge thereof may order that the 
records of a state hospital be made acces- 
sible for inspection by the legal representa- 
tive of a former inmate. (Buchalter v. State, 
172 Misc. 420; Manzi v. State, 23 N. Y. S. 
(2d) 21.) 


The intent of, former Section 84, now 
Subdivision 9 of Section 34, and Section 20 
respecting records of the Department of 
Mental Hygiene was to make such records 
accessible when necessary and then only 
after the commissioner or a judge of a 
court of record had passed upon the pro- 
priety of the requested inspection. The sec- 
tion applies only to an institution for the 
insane and is not applicable to an applica- 
tion for inspection of records by an inmate 
of a school for mental defectives. (Lee v. 
State, supra.) 

The commissioner may make _ hospital 
records available in hearings on claims by 
department employees for a compensation 
for occupational diseases. (1941 Opinion At- 
torney General 325.) 


A member of the Board of Visitors of 
Rockland State Hospital wrote to the super- 
intendent for the record of a former inmate 
which was furnished. The patient was no 
longer insane and brought an action against 
the State of New York for damages. The 
Court of Claims held as follows: 


“Under the statute relating to informa- 
tion acquired by physician in the course of 
his treatment of a patient, the Legislature 
intended to afford a means for keeping such 
information confidential and inviolate until 
released by the patient’s consent, waiver or 
conduct. 


“The Legislature which made privileged, 
information acquired by physician in course 
of his treatment of a patient, may 1 It 
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chooses limit the application of the statute, 
but the courts may not do so. 

“Records of known or suspected carriers 
of contagious diseases kept pursuant to 
Public Health Law and State Sanitary Code 
are not ‘privileged’ as a matter of ‘public 
policy’ and necessity, since information is 
not acquired by health commissioner while 
attending a patient in a professional capacity, 
and, although information may have come 
to commissioner from a physician in private 
practice, the transmittal from that physician 
to the public officer is in obedience to the 
express command of section 25 of the Public 
Health Law. Public Health Law, § 25; 
Civil Practice Act, § 352; Mental Hygiene 
Law, § 84. 

“Information obtained by physicians em- 
ployed by a state institution in the course 
of the diagnosis and treatment of a patient 
committed to its care is a ‘privileged com- 
munication’ within section 352 of the Civil 
Practice Act, and, in absence of legislative 
exception, hospital records containing such 
information must not be released without 
the consent of the patient or his representa- 
tive. Civil Practice Act, § 352. 

“Under section 352 of the Civil Practice 
Act and sections 20, 32, and 84 of the Mental 
Hygiene Law, Legislature intended to pro- 
tect the case record of a patient in a state 
hospital as a ‘privileged communication’ and 
available only when the provisions of the 
statute as to release are met, and no ex- 
ception is permitted in favor of a member 
of the board of visitors who happens to 
bea physician. Mental Hygiene Law, §§ 20, 
32, 84; Civil Practice Act, § 352.” (Munzer 
v. State, 41 N. Y. S. (2d) 98, 99.) 


The patient mentioned above brought an 
action against the doctor who divulged the 
facts concerning her treatment on the theory 
of an alleged violation by the doctor of the 
provisions contained in Section 84, Mental 
Hygiene Law. The court held as follows: 

“Mental Hygiene Law, § 84, upon which 
this cause of action is founded, makes it 
the duty of the director or other person in 
charge of a mental institution, including the 
superintendent (Mental Hygiene Law § 2), 
to make, or cause to be made, a descriptive 
case record of the mental, state, bodily con- 
dition and medical treatment of each patient. 
Che section then provides that, except on 
the consent of the Commissioner of Mental 


Hygiene or an order of a judge of a court 
of record, ‘such record shall be accessible 
only to the director and such officers and 
subordinates of the institution as he may 
designate and to the commissioner and his 
representatives.’ 


“Tt will be observed that the statute makes 
the contents of case recofds privileged com- 
munications, and that it imposes a duty 
upon officials in charge of the institutions 
not to make the records available, except 
in accordance with the provision of the 
statute. Clearly, the statute was enacted 
in the interest of the public generally and 
for the benefit and protection of patients. 
Its primary purpose, as in the case of Civil 
Practice Act, § 352 (which prohibits a physi- 
cian from disclosing confidential communi- 
cations without the consent of the patient), 
was to prevent officials of institutions for 
the mentally ill from disclosing information 
imparted to them for the purpose of care 
and treatment, and thus save patients from 
humiliation, embarrassment and disgrace. 
In re New York City Council v. Goldwater, 
284 N. Y. 296, 299, 300, 31 N. E. 2d 31, 
32, 133 A. L. R. 728; Steinberg v. New York 
Life Ins. Co., 263 N. Y. 45, 48, 49, 188 N. E. 
152, 153, 90 A. L. R. 642; Thomas v. Morris, 
286 N. Y. 266, 269, 270, 36 N. E. 2d 141, 
142, 136 A. L. R. 854; cf. Munzer v. Swedish 
American Line, D. C., 35 F. Supp. 493, 497, 
498.” 


see 


By this statute, it appears to us, a posi- 
tive duty is imposed upon the physician, 
both for the benefit and advantage of the 
patient as well as in the interest of general 
public policy 

confidence, and a betrayal of such trust, 
would give rise to a civil action for damages 
naturally flowing from such wrong.’” 
(Munzer v. Blaisdell, 49 N. Y. S. (2d) 915, 
916-917; 183 Misc. 773; affirmed 269 App. 
Div. 970.) 


The plaintiff also had brought an action 
based on a violation of Section 352. The 
court held that there was no cause of action 
as follows: 

“The second cause of action is for a vio- 
lation of the Civil Practice Act, § 352, supra. 
Since the statute, by its terms, applies, to 
information acquired by a physician in at- 
tending a patient in a professional capacity, 
the rule is well settled that there is no 
violation of the statute unless the relation 
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of physician and patient exists. Griffiths v. 
Metropolitan Street Ry. Co., 171 N. Y. 106, 
111, 63 N. E. 808, 809; People v. Austin, 
199 N. Y. 446, 452, 93 N. E. 57, 59. Ac- 
cordingly since the relation between a patient 
committed to a mental institution and the 
official in charge of that institution is not 
the professional relation contemplated by 
statute (Liske v. Liske, Sup., 135 N. Y. S. 
176), a cause of action for a breach of that 
statute does not lie against the defendant.” 
(Munzer v. Blaisdell, supra, page 918.) 


Privilege does not apply to the relation- 
ship between a physician and patient in any 
public hospital because such physician is 
an employee of the public hospital and does 
not bear the relationship of a private physi- 
cian personally employed by the insured. 
(Lumpkin v. Metropolitan Life Insurance 
Company, 10 CCH Lire CAsEs 1137; Liske v. 
Liske, 135 N. Y. S. 176; Scolavino v. State 
of New York, 187 Misc. 253, 256-257.) 


K. Criminal proceedings. Section 352 
is applicable to criminal actions. (People v. 
Murphy, 101 N. Y. 126.) 


The privilege does not apply in a criminal 
prosecution of a physician for causing the 
death of a patient. (People v. Brecht, 120 
App. Div. 769; aff'd 192 N. Y. 581.) 


A criminal who has shot another may not 
avail himself of protection of this section, 
especially as Section 915, Penal Law re- 
quires physicians to report cases of bullet 
wounds to authorities. (People v. Lay, 167 
Misc. 431; aff'd 254 App. Div. 372; aff'd 
a7o N.Y. 737.) 


Where a physician is sent to a jail by the 
district attorney to make an examination of 
the prisoner’s mental and physical condition, 
the relation of patient and physician as con- 
templated by Section 834 of the Code of 


Civil Procedure does not exist and the 
prisoner is not compelled thereby to furnish 
evidence against himself. (People v. Kemmler, 
119 N. Y. 580; People v. Sliney, 137 N. Y. 
570, 580; People v. Hoch, 150 N. Y. 291, 303.) 


The mere fact that a witness was the jail 
physician does not create the relation of 
patient and physician when there is no evi- 
dence that the witness was ever called to 
attend upon or prescribe for the prisoner as 
a physician. (People v. Schuyler, 106 N. Y. 
298; People v. Furlong, 187 N. Y. 198; 
People v. Austin, 199 N. Y. 446.) 
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This section was not designed to protect 
a person charged with committing a murder, 
(People v. Harris, 136 N. Y. 423.) 


The statements of deceased to her physi- 
cian are not privileged where they tend 
to disprove murder. (People v. 
30 Misc. 466.) 


Where during the investigation of a pos- 
sible crime statements were made to the 
district attorney and to fire department 
officials, these were not privileged. (Egenes 
v. Morse Dry Dock & Repair Company, 131 
Misc. 428. See also: People v. Koerner, 
154 N. Y. 355; People v. Brower, 53 Hun 
217; People ex rel. Mendelovich v. Abrahams, 
96 App. Div. 27; Hewitt v. Prime, 21 Wend. 
79; Pierson v. People, 79 N. Y. 424.) 


The seal of personal confidence can never 
be used to govern a transaction which is in 
itself a crime. (People v. Farmer, 194 N. Y, 
251.) 


Benham, 


STATUTORY CONTROL 
OF WAIVER OF PRIVILEGE 


There are two statutes which control the 
matter of waiver. The first is Section 354 
of the Civil Practice Act (this section also 
applies to Sections 351 and 353 which do 
not concern our present discussion): 


“Application of sections relating to con- 
fidential communications. The last three 
sections apply to any examination of a 
person as a witness unless the provisions 
thereof are expressly waived upon the trial 
or examination by the person confessing, 
the patient or the client. But a physician 
or surgeon or a professional or registered 
nurse, upon a trial or examination, may dis- 
close any information as to the mental or 
physical condition of a patient who is de- 
ceased, which he acquired in attending such 
patient professionally, except confidential 
communications and such facts as would 
tend to disgrace the memory of the patient, 
when the provisions of section three hun- 
dred and fifty-two have been expressly 
waived on such trial or examination by the 
personal representatives of the deceased 
patient, ... The waivers herein provided for 
must be made in open court, on the trial 
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of the action or proceeding, and a paper 
executed by a party prior to the trial pro- 
viding for such waiver shall be insufficient 
as such waiver. But the attorneys for the 
respective parties, prior to the trial, may 
stipulate for such waiver, and the same shall 
be sufficient therefor.” 

This section of the Civil Practice Act 
must be read in connection with Section 149 
of the New York insurance law. I am 
setting forth the entire latter section in 
order to make its meaning clearer and 
italicizing that part which especially refers 
to waiver: 

“Representations by the Insured. 1. A 
representation is a statement as to past or 
present fact, made to the insurer by or by 
the authority of the applicant for insurance 
r the prospective insured, at or before the 
making of the insurance contract as an in- 
lucement to the making thereof. A mis- 
representation is a false representation, and 
the facts misrepresented are those facts 
which make the representation false. 

“2. No misrepresentation shall avoid any 
contract of insurance or defeat recovery 
thereunder unless such misrepresentation was 
material. No misrepresentation shall be 
deemed material unless knowledge by the 
nsurer of the facts misrepresented would 
have led to a refusal by the insurer to make 
such contract. 


“3. In determining the question of ma- 
teriality, evidence of the practice of the 
nsurer which made such contract with re- 
sect to the acceptance or rejection of similar 
risks shall be admissible. 


“4. A misrepresentation that an applicant 
for life, accident or health insurance has not 
had previous medical treatment, consultation 
t observation, or has not had previous 
treatment or care in a hospital or other like 
institution, shall be deemed, for the purpose 
f determining its materiality, a misrepre- 
sentation that the applicant has not had the 
lisease, ailment or other medical impairment 
lor which such treatment or care was given 
t which was discovered by any licensed 
medical practitioner as a result of such con- 
sultation or observation. If in any action to 
rescind any such contract or to recover there- 
m, any such misrepresentation is proved by 
the insurer, and the insured or any other per- 
‘om having or claiming a right under such 
contract shall prevent full disclosure and proof 


of the nature of such medical impairment, 
such misrepresentation shall be presumed to 
have been material.” (Italics supplied.) 


Waiver Statutes Interpreted 


The sub-headings that follow interpret the 
foregoing waiver statutes from the Civil 
Practice Act and the insurance law. 


A. When patient is alive, waiver of Sec- 
tion 352 of the Civil Practice Act must be 
expressly made by him upon the trial or 
examination. Where the insured plaintiff 
in an action becomes a witness for himself 
and describes the injuries and their results 
and states in part what occurred during 
the consultations and treatments by physi- 
cian, the plaintiff waives privilege under 
Section 352 for all purposes. (Hethier v. 
Johns, 233 N. Y. 370; Steinberg v. New York 
Life Insurance Company, 263 N. Y. 45, 51.) 


Where the plaintiff testified that a certain 
physician had treated him and gave facts 
concerning the treatment, this was held to 
be a waiver of privilege. (McKenney v. 
American Locomotive Company, 164 App. 
Div. 625.) 


When the plaintiff testifies that a certain 
physician treated him but gives no facts, 
this is not a waiver of privilege. (Fox v. 


Union Turnpike Company, 59 App. Div. 363.) 


If the plaintiff's physician testifies to a 
condition, all questions of privileges are 
waived. It would not be fair to permit the 
plaintiff to waive privilege as to his physician 
and then invoke it as to defendant’s testi- 
mony. (Steinberg v. New York Life In- 
surance Company, 263 N. Y. 45; Speck v. 
International Railway Company, 133 App. 
Div. 802; Patnode v. Foote, 153 App. Div. 
494; Apter v. Home Life Insurance Company, 
266 N. Y. 333, 336; 85 Ins. Law Journal 232; 
Capron v. Douglass, 193 N. Y. 11, 17; Alberts 
v. New York, Lake Erie & Western Railroad 
Company, 118 N. Y. 77; affirming 43 Hun 
421; Morris v. New York, Ontario and West- 
ern Railway Company, 148 N. Y. 88; affirm- 
ing 73 Hun 560.) 


The calling of one physician by a plaintiff 
waives privilege to another physician who 
treated him at the same time or for some ail- 
ment at other times. (Capron v. Douglass, 
193 N. Y. 11; Steinberg v. New York Life 
Insurance Company, 263 N. Y. 45; Dewey v. 
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Cohoes & Lansingburgh Bridge Company, 170 
App. Div. 1 17.) 

Hennessy v. Kelley, 55 App. Div. 449, seems 
to be no longer law. 


Any voluntary disclosure at the trial of 
the existence of a disease, whether made 
through examination of a physician or other 
witness, or made in the form of an admis- 
sion or stipulation (introduction of appli- 
cation for disability benefits in evidence by 
insured or asking for finding by trial judge) 
destroys the statutory seal of secrecy. 
(Apter v. Home Life Insurance Company, 266 
N. Y. 333, 336; 85 Ins. Law Journal 232; 
Albers v, Wilson, 201 App. Div. 755; Mar- 
quardt v. Brooklyn Heights Railroad Company, 
126 App. Div. 273; Powers v. Metropolitan 
Street Railway Company, 105 App. Div. 358; 
Kemp v. Metropolitan Street Railway Com- 
pany, 94 App. Div. 322; Seaman v. Mott, 
127 App. Div. 18.) 


Certain decisions rendered before 1893 do 
not apply. In that year Section 836 Code 
of Civil Procedure (now Section 352, Civil 
Practice Act) was amended by adding the 
provision permitting waiver (now Section 
354 Civil Practice Act). (Pringle v. Bur- 
roughs, 70 App. Div. 12, 14; same case 100 
App. Div. 366.) 


An admission in court that the plaintiff 
had a certain disease waives privilege. 
(Apter v. Home Life Insurance Company, 
supra, page 337.) 

A waiver may come from failure of an 
insured to object when evidence is pre 
sented by the company. (Capron v. Douglass, 
193 N. Y. 11; People v. Bloom, 193 N. Y. 1.) 

If an interested party raises no objection, 
testimony can be admitted. (Roth v. Equi- 
table Life Assurance Society, 59 N. Y. S. 
(2d) 707; 186 Misc. 403.) 

Neither a guardian ad litem, nor an infant 
plaintiff may waive. (Polachek v. New York 
Life Insurance Company, 147 Misc. 16, 18; 
aff'd 240 App. Div. 1028; 83 Ins. 
Journal 444.) 

The waiver by the father for an infant 
was held sufficient to permit a physician 
who attended the infant to testify. (Corey v. 
Bolton, 31 Misc. 138; affirming 30 Misc. 836.) 


Where the plaintiff in answer to inter- 
rogatories disclosed that he was at one time 
insane, he waived his privilege. Thereafter 
the hospital record could be subpoenaed. 


Law 
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(Munzer v. Swedish American Lines, 35 Fed, 
Supp. 492, 497-498.) 

The fact that a plaintiff offers testimony 
that his leg was broken does not waive his 
privilege under Section 352. (Jones v. Brook- 
lyn, B. & W. E. R. Company, 3 N. Y. § 
253; aff'd 121 N. Y. 683.) 

Testimony of a party to the general 
method of treatment used by the physician 
does not constitute a waiver. (Fox v. Union 
Turnpike Company, 59 App. Div. 363.) 

Testifying only to injuries received and to 
condition before the accident is not a waiver 
(Bauch v. Schultz, 109 Misc. 548.) 

The fact that a plaintiff testifies to the 
character of wounds received does not oper- 
ate as a waiver. (Dunkle v. McAllister, 70 
App. Div. 273.) 


“Where the plaintiff in an action brought 
to recover damages for personal injuries 
sustained by her testifies, on her direct 
examination, in regard to the accident, and 
as to the- operations that were performed 
upon her at the hospital, to which she was 
taken after the accident, and as to her 
treatment by the physicians before and after 
the operation, and, on cross-examination, 
states the name of a physician who s0 at- 
tended her, it is competent for the defend- 
ant to call such physician and ask him, in 
reference to a diagnosis of the plaintiff's 
case, ‘What do you find?’ 


“Tn such a case the testimony thus given 
by the plaintiff constitutes a waiver of her 
right to insist upon the incompetency, under 
section 834 of the Code of Civil Procedure, 
of the testimony of the physician.” (Rath v 


Deutscher Verein, 29 App. Div. 483.) 


B. If in any action to rescind any life, 
accident or health insurance contract or 
to recover thereon, any misrepresentation 
as described in Section 149 of the insurance 
law is proved by the insurer; and the in- 
sured shall prevent full disclosure and proof 
of the nature of such medical impairment, 
such misrepresentation shall be presumed 
to have been material. The statement fol- 
lows the wording of the statute. The 
meaning is clear and there should be no 
complications in its application. 


C. When the patient is deceased, a physi- 
cian or surgeon or a professional or regis- 
tered nurse, upon a trial or examination, 
may disclose any information as to the 
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mental or physical condition of such de- 
ceased patient, which the former acquired 
in attending him professionally, “except 
confidential communications and such facts 
as would tend to disgrace the memory of 
the patient”, upon proper waiver being 
made. (Section 354). A witness may not 
give testimony which tends “to disgrace the 
memory of the patient” (decedent). (Matter 
of See, 241 App. Div. 525.) 

This is true even though the provisions 
of Section 352 have been expressly waived 
on such trial or examination by the personal 
representatives of the deceased patient. 
(Mulligan v. Sinski, 156 App. Div. 35, 38-39; 
aff'd 214 N. Y. 678.) 

“While the statute prohibits a physician 
from testifying, even after a proper waiver, 
to any fact that would disgrace the memory 
of a decedent, it does not say whether the 
trial court or the jury must decide as to 
whether any given set of facts or circum- 
stances tend to disgrace the memory of a 
decedent. Being a statute dealing with the 
admission and rejection of evidence, it is 
for the trial court to decide whether any 
set of facts or circumstances tend to dis- 
grace the memory. If they do, they should 
be excluded from the consideration of the 
Jury.” (Bolts v. Union Central Life Insur- 
ance Company, 20 N. Y. S. (2d) 675, 677.) 

Evidence that the deceased patient told 
the physician that she did not care to live 
was properly admitted in the above decision. 
To be barred, facts leading to suicide must 
be immoral or disgraceful and not a mere 
act of self-destruction. 

For instance, declarations by a patient to 
his attending physician that he had at- 
tempted to commit suicide tend to disgrace 
the memory of the patient within the mean- 
ing of the statute. (Meyer v. Supreme Lodge, 
Knights of Pythias, 82 App. Div. 359; aff'd 
178 N. Y. 63; aff'd 198 U. S. 508; Scheiner 
v. Metropolitan Life Insurance Company, 236 
App. Div. 24.) 


Section 149 of the New York insurance 
law had not been enacted when the fore- 
going decision was made. 

An administrator of a deceased patient's 
estate is empowered to waive patient’s privi- 
lege where the testimony desired was that 
the patient had suffered from tuberculosis 
for some time before he died, inasmuch as 
it is not a confidential communication and 


has no tendency to disgrace his memory. 
(Murray v. Physical Culture Hotel, 258 App. 
Div. 334; aff'd 17 N. Y. S. (2d) 862.) 


D. When the patient is deceased, waiver 
must be made by the personal representa- 
tives of the deceased patient. The waiver 
of privilege conveyed by Section 352 may be 
made only upon trial or examination by 
the personal representative of the deceased 
as prescribed by Section 354. (Holden v. 
Metropolitan Life Insurance Company, 165 
N. Y. 13; rearg. den. 165 N. Y. 647; Pola- 
chek v. New York Life Insurance Company, 
147 Misc. 16, 18; aff’d 240 App. Div. 1028; 
83 Ins. Law Journal 444; same case, 151 
Misc. 172; Saad v. New York Life Insurance 
Company, 201 App. Div. 544, 546; aff’d on 
opinion below 235 N. Y. 550; Entian v, 
Provident Mutual Life Insurance Company, 
155 Misc. 227; 85 Ins. Law Journal.754; 
Acee v. Metropolitan Life Insurance Com- 
pany, 219 App. Div. 246.) 

It has been held that the executor or 
administrator is the only personal repre- 
sentative of the deceased who can waive. 
(Saad v. New York Life Insurance Company, 
201 App. Div. 544, 546; aff'd on opinion 
below 235 N. Y. 550; Mathews v. American 
Central Insurance Company, 154 N. Y. 449, 
456; Griswold v. Sawyer, 125 N. Y. 411, 414; 
Polachek v. New York Life Insurance Com- 
pany, 147 Misc. 16, 19; 83 Ins. Law Journal 
444; aff'd 240 App. Div. 1028; but see same 
case, 151 Misc. 172, 175; Entian v. Provident 
Mutual Life Insurance Company, 155 Misc. 
227; 85 Ins. Law Journal 754; Sulz v. Mu- 
tual Reserve Fund Life Association, 145 N. Y 
563, 574.) 


The widow when neither administratrix 
nor executrix is not the personal repre- 
sentative of the deceased. (Beil v. Supreme 
Lodge, Knights of Honor, 80 N. Y. S. 751; 
80 App. Div. 608.) 

A beneficiary under an insurance policy 
suing in his own right and not as the 
representative of the decedent is not a per- 
sonal representative who can waive. (Saad 
v. New York Life Insurance Company, 201 
App. Div. 544, 546; aff’d on opinion below 
235 N. Y. 550; Beil v. Supreme Lodge, 
Knights of Honor, 80 App. Div. 609; Pola- 
chek v. New York Life Insurance a 
147 Misc. 16, 18; aff’d 240 App. Div. 1028 
83 Ins. Law Journal 444; but see same case, 


151 Misc. 172, 175; Entian v. Provident Mu- 
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tual Life Insurance Company, 155 Misc. 227; 
85 Ins. Law Journal 754; McGowan v. 
Metropolitan Life Insurance Company, 141 
Misc. 834, 836-837; aff'd 234 App. Div. 366; 
Appeal dismissed 259 N. Y. 454.) 

Whether or not the beneficiary can waive, 
he will be affected by Section 149-4 of the 
insurance law if the matter of privilege 
arises as shown under the next sub-heading. 

Even though waiver can not be made by 
a beneficiary, the decisions for many years 
have held that the company’s failure to 
establish the nature of the deceased’s ail- 
ments—because of objections by claimant 
based on privilege—furnished no ground for 
rendering judgment against the company. 
(New York Life Insurance Company v. Wat- 
kins, 229 App. Div. 211, 214; aff’d 256 N. Y. 
618; 75 Ins. Law Journal 312; Saad v. New 
York Life Insurance Company, 201 App. Div. 
544; aff'd 235 N. Y. 550; Polachek v. New 
York Life Insurance Company, 147 Misc. 16; 
same case 151 Misc. 172; Sinquino v. Metro- 
politan Life Insurance Company, 256 Supp. 
207; 78 Ins. Law Journal 1235; Frieberg v. 
Metropolitan Life Insurance Company, 24 
Bs 2. os (20) F777.) 

The foregoing decisions show what the 
law was before Section 149-4 of the New 
York insurance law was enacted. 

A physician who examined the insured 
during his last illness may testify when the 
plaintiff's counsel has disclosed, upon exami- 
nation of another physician, the cause of 
the insured’s death. (Lanciano v. Prudential 
Insurance Company, 140 Misc. 651; Hethier 
v. Johns, 233 N. Y. 370; Steinberg v. New 
York Life Insurance Company, 263 N. Y. 45; 
Apter v. Home Life Insurance Company, 266 
N. Y. 333; 85 Ins. Law Journal 232.) 

In certain cases, the court has criticized 
persons who have no legal right to waive 
for waiving. In an action in Supreme Court, 
New York County, the court referred to 
the fact that a guardian ad litem objected 
to facts being told by a physician on ground 
of privilege. The court granted a motion 
to dismiss the complaint saying the plain- 
tiff could not profit thereby. (Polachek v 
New York Life Insurance Company, 151 
Misc. 172, 175; but see same case 147 Misc. 
16, 18; aff'd 240 App. Div. 1028; 83 Ins. 
Law Journal 444.) 

A legal representative of a decedent who 
calls a physician to the stand and questions 


him with regard to the condition of the de- 
ceased waives the provisions of Section 352. 
It is not necessary that there be any express 
statement of the intention to waive. (Hol- 


comb v. Harris, 166 N. Y. 257.) 


In the case of life insurance “the estab- 
lished attitude of the law toward the privi- 
lege is that it is not automatic or absolute 
in the absence of waiver, or to be insisted 
upon at the initiative and compulsion of the 
court, but rather that the testimony will be 
admitted in the absence of objection.” 
(Roth v. Equitable Life Assurance Society, 
59 Supp. (2d) 707, 709; 186 Misc. 403.) 


Where the executor has waived the privi- 
lege of this statute, a physician can testify 
as to the condition of the decedent. (7Twad- 
dell v. Weidler, 109 App. Div. 444; aff’d 186 
N. Y. 601.) 


E. If a beneficiary or any other person 
having or claiming a right under an insur- 
ance contract claims privilege, he is subject 
to the effect of Section 149-4 of the insur- 
ance law whether or not he legally can 
waive. The question arises whether sub- 
division 4 of Section 149 affects a bene- 
ficiary who is not a personal representative 
of the deceased and hence cannot waive 
privilege. It should be noted that any per- 
son in interest or party to an action may 
raise question of privilege. (Davis v. Su- 
preme Lodge, Knights of Honor, 35 App. Div. 
354; affirmed 165 N. Y. 159; Nowak v 
Brotherhood of American Yeomen, 249 N. Y. 
79, 81; 74 Ins. Law Journal 687; same case 
—73 Ins. Law Journal 273.) 


The Second Appellate Division has held 
that subdivision 4 of Section 149 applies 
to a beneficiary. In its opinion the Ap- 
pellate Court stated: 


“The court held that the statute did not 
apply, as plaintiff—the widow and _ bene- 
ficiary—has no power to waive the statutory 
prohibition against testimony by a physi- 
cian, and that only the personal representa- 
tive of the deceased patient may waive and, 
hence, ‘It is the statute itself that prevents 
the disclosure, rather than the objections 
by the widow or her attorney... .’ The 
court thereupon directed judgment tor 
plaintiff, and defendant appeals. 


“Judgment reversed on the law and the 
facts and a new trial granted, with costs 
to appellant to abide the event. 
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“The statute (Insurance Law, §149, 
subd. 4) applied and the presumption 
operated, and defendant prima facie estab- 
lished its defense. Subdivision 2 of section 
149 of the Insurance Law provides: ‘No 
misrepresentation shall avoid any contract 
of insurance or defeat recovery thereunder 
unless such misrepresentation was material. 
No misrepresentation shall be deemed ma- 
terial unless knowledge by the insurer of 
the facts misrepresented would have led to 
a refusal by the insurer to make such con- 
tract.’ Upon disclosure of the facts it will 
be for the trier of the facts to determine 
whether knowledge of the ailments for 
which the assured consulted Dr. Wolff and 
the latter treated him were or were not such 
as would have led the defendant to refuse 
to make the contract.” (Siebern v. Mutual 
Life Insurance Company, 269 App. Div. 846, 
847.) 

The effect of the Siebern decision is to 
make every misrepresentation material if 
the insured or any other person, having 
or claiming a right under the policy, pre- 
vents a full disclosure; even though the one 
preventing may be a beneficiary who is not 
the representative of the insured. 


The Siebern case was followed by the 
following decision: 


“The established attitude of the law 
toward the privilege is that it is not auto- 
matic or absolute in the absence of waiver, 
or to be insisted upon at the initiative and 
compulsion of the court, but rather that the 
testimony will be admitted in the absence 
of objection. (Hoyt v. Hoyt, 112 N. Y. 493; 
20 N. E. 402). 


“The objection may come from any party 
to the litigation, whether or not the per- 
sonal representative of the insured, and 
upon objection being made, in the absence 
ot waiver, the Court is obliged to exclude 
the testimony. That being the case, subdi- 
vision 4 of Section 149 of the Insurance 
Law is applicable because full disclosure of 
the nature of the medical treatment has 
been prevented by the plaintiff’s objection. 
Stebern v. Mutual Life Ins. Co. of New York, 
269 App. Div. 846; [10 CCH Lire CAses 
997] 55 N. Y. S. 2d 603.” (Roth v. Equi- 
lable Life Assurance Society, 59 N. Y. S. 
(2d) 707, 708-709; 186 Misc. 403, 405; (50 
N. Y. S. (2d) 119, no longer law as to this 
point).) , 


mY 


PRIVILEGED COMMUNICATIONS 


In an earlier city court action the ap- 
plicant for a life insurance policy had stated 
falsely that he had never been in a hospital 
for observation or treatment and that within 
the preceding five years he had not been 
treated by any physician or been in any 
hospital. After the death of the insured an 
action was started by the beneficiary to 
recover under the terms of the policy. The 
plaintiff beneficiary claimed that as a bene- 
ficiary under a life insurance policy and 
not the personal representative of the de- 
ceased she could not waive and hence could 
not and did not prevent full disclosure and 
proof of the nature of such medical impair- 
ment so as to cause the same to be ma- 
terial under the wording of the statute. 
The court held it unnecessary to consider 
this question, as the case could be decided 
on the basis of facts that no litigant is 
privileged to keep from the court. In its 
opinion the court stated: 


“The insured applied for insurance on 
September 9, 1942. The policy was issued 
September 23, 1942, and the insured died 
on February 19, 1943. The insurance com- 
pany declined to pay the plaintiff (the 
beneficiary) on the ground of ‘material mis- 
representation.’ In the application the in- 
sured stated that he had never been in a 
hospital for observation or treatment, and, 
more specifically, that within the preceding 
five years he had not been treated by any 
physician or been in any hospital. The facts 
are that he had been a patient in a hospital 
from April 16, 1942, to April 23, 1942; that 
he had been to one physician eight to ten 
times a year since 1935 (about a half dozen 
times in 1942 before entering the hospital) 
and that when a physician saw him a day 
or so before he entered the hospital, he was 
‘sick.’ Klein v. Prudential Insurance Com- 
pany of America, 221 N. Y. 449, 117 N. E. 
942. These facts were obtained from the 
beneficiary, the physician, and from the hos- 
pital records without violating section 352, 
and without reference to the power of 
waiver with its consequences for declining 
to waive. Cf. Klein v. Prudential Insurance 
Co. of America, 221 N. Y. 449, 117 N. E. 942; 
Keck v. Metropolitan Life Ins. Co., 238 App. 
Div. 538, 264 N. Y. S. 892, affirmed 264 
N. Y. 422, 191 N. E. 495. (The detailed 
testimony of the physician and the details of 
the insured’s condition and treatment in a 
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hospital which I took provisionally, I now 
ignore.) 


“Upon the basis of these facts there can 
be no recovery. The medical examiner of 
the defendant stated—what, of course, is 
obvious—that if the application had stated 
the facts as we now know them, the insur- 
ance company ‘would have looked into the 
matter we would have gotten records 
from the hospital and doctors.’ If the com- 
pany had been denied this information, it 
is inconceivable that it would have issued 
the policy. That is as far as we need go. 
The representations were untrue and ma- 
terial. Geer v. Union Mutual Life Ins. Co., 
273 N. Y. 261, 269, 7 N. E. 2d 125, 128; 
Travelers’ Ins. Co. v. Pomerantz, 246 N. Y. 
63, 70, 158 N. E. 21, 23. The complaint is 
dismissed.” (Sherman v. Metropolitan Life 
Insurance Company, 52 N. Y. S. (2d) 668, 
669.) 


In the United States Circuit Court of 
Appeals there was an action brought on life 
policies issued on deceased insured’s repre- 
sentation that he had not consulted a physi 
cian. The depositions in support of the 
company’s motion for summary judgment 
showed that the insured had consulted 
physicians and submitted to examinations 
but the nature of the ailment was not re- 
vealed because the plaintiff beneficiary 
claimed her statutory privilege. Summary 
judgment was granted on the ground that 
the plaintiff beneficiary thereby prevented 
the full disclosure within the meaning of 
statutes creating presumption that misrepre- 
sentations were material where plaintiff 
prevented disclosure as to the nature of the 
ailment. (Engl v. Aetna Life Insurance Com- 
pany, 139 Fed. (2d) 469, 471; 9 CCH Lire 
Cases 252.) 


One of the most significant references 
in the Engl decision to prove that the bene- 
ficiary is affected by subdivision 149 of the 
New York insurance law is the court’s 
reference to Professor Patterson’s “The 
Insurance Law Revision of 1939,” 11 N. Y. 
State Bar Bulletin 135. Professor Patter- 
son drafted the amendments to the law on 
behalf of the New York Legislature and 
the New York Insurance Department. 

When the proposed statute was being 
considered, the Superintendent of Insur- 
ance, who was working with the legislative 


committee, published an explanation of the 
proposed statute: 


“The last sentence of subsection 5 creates 
a presumption of materiality arising from 
the prevention of full disclosure of the ail- 
ment for which treatment was given. It is 
in accord with several decisions of the New 
York Court of Appeals. Keck v. Metro- 
politan Life Ins. Co., 238 App. Div. 538, aff'd 
264 N. Y. 422 (1934); Anderson v. Aetna 
Life Insurance Co., 265 N. Y. 376 (1934).” 
(Insurance Law Revision of the State of New 
York, Tentative Draft, 1937. Prepared by 
the Insurance Department of New York— 
page 144.) 


The subsection 5 mentioned by the super- 
intendent is the present subdivision 4 of the 
statute. It is significant that the Super- 
intendent of Insurance states that the pro- 
posed act is in accord with several decisions 
of the New York Court of Appeals and 
mentions two of them. 


In both actions the defendant insurer 
alleged misrepresentation in an_ action 
brought by a beneficiary after the death of 
the insured. In both actions the physician 
who had treated the deceased was prevented 
from testifying because of the inhibition 
imposed by Section 352. In both actions 
the Court of Appeals held that the insurer 
had made out a prima facie case of treat- 
ments and that the plaintiffs had given no 
evidence to overcome such prima facie case. 
In other words, both of these cases cited 
by the persons who drafted the statute 
sustain the contention that subdivision 4 
of Section 149 of the New York insurance 
law applies to a beneficiary. 


The decision in Engl v. Aetna Life Insur- 
ance Company, supra, is an authority for the 
proposition that if a plaintiff claims stat- 
utory privilege under Section 352 when 
depositions of his doctors are taken before 
trial, the insurer can obtain summary judg- 
ment under federal summary judgment pro- 
cedure. 


F. Whether the patient is alive or de- 
ceased, waivers must be made in open court, 
on the trial of the action or proceedings; 
but attorneys for the respective parties may, 
prior to the trial, stipulate for such waiver 
and the same shall be sufficient therefor. 
Any person in interest or party to an action 
may raise the question of privilege, as has 


Muaannannncnncaaenneea veda nad aed neAoeeUH NMA UHL EeMU EAN ENA NAT ENNA NaN eeUeeNU ena aNNU NNO NAN NAH NNUNNAN NAA NNUENEU ETH UNOHU NAD UAUU ENA NOUU ENON EU READONLO UNECE ONADEEAUUTOOOUAUEGNUEAUONUU OOH EOAUONNONAAenUeendegaaaaauaenncennenaa yavanna 


PAGE 312 


ILJ—APRIL, 1947 





been 2 
come f 
or not 
sured, 
the ab 
to exc 
table L 
707, 71 
Wai 
on the 
Equita’ 
Div. 6 
Stip 
(Gallic 
Whi 
must | 
the act 
the wi 
may bi 
Vv, Eq 
N. Y. 
Wai 
by the 
trial is 
for th 
permit 
lege. 
258 Ar 
862.) 
A st 
signed 
(Geis % 
An i 
tion w 
stipula 
Rio G1 
349.) 


ma | 
ceased, 
the tri: 
sufficie 
of the 
cation 
effectu: 
cian of 
attendi 
pacity. 
ing of 
Life In, 
v. Roy 
Hun 22 
if Pytl 
178 N. 


PRI\ 


the 


sates 
from 
 ail- 
It is 
New 
etro- 
aff'd 
Jetna 
34).” 
New 
d by 
ork— 


uper- 
f the 
uper- 
| pro- 
isions 
; and 


isurer 
action 
ith of 
sician 
ented 
bition 
ctions 
isurer 
treat- 
en no 
> case. 
cited 
statute 
sion 4 
urance 


Insur- 
or the 
; stat- 
when 
before 
judg- 
nt pro- 


or de- 
court, 
dings; 
Ss may, 
waiver 
erefor. 

action 
as has 


juuuqsunvenninenucvanenvveenvannesvnnnevnguevnavevanvevannveveenvencurancveveenveruadvaureveeueazaevvnereveocevecaezngevgeeaegnenenneanesaccsneuevenccvanvevanvcgnevesnevcveevevanvavaenavnvenseevevnvcvvneneanvesesvvieegneneo 


been already shown. “The objection may 
come from any party to the litigation, whether 
or not the personal representative of the in- 
sured, and upon objection being made, in 
the absence of waiver, the court is obliged 
to exclude the testimony.” (Roth v. Equi- 
table Life Assurance Society, 59 N. Y. S. (2d) 
707, 709.) 

Waiver may be made only in open court 
on the trial or by stipulation. (Rubin v. 
Equitable Life Assurance Society, 269 App. 
Div. 677.) 

Stipulation must be signed and _ filed. 
(Galligano v. Galligano, 245 App. Div. 743.) 


While the statute provides that waivers 
must be made in open court on the trial of 
the action or proceedings as already shown, 
the waiver to the admission of testimony 
may be made by raising no objection. (Roth 
v, Equitable Life Assurance Society, 59. 
N. Y. S. (2d) 707.) 

Waiver of a deceased patient’s privilege 
by the administrator on examination before 
trial is a portion of the “trial of the action” 
for the purpose of satisfying the statute 
permitting administrator to waive the privi- 
lege. (Murray v. Physical Culture Hotel, 
258 App. Div. 334; affirmed 17 N. Y. S. (2d) 
862.) 

A stipulation waiving privilege should be 
signed jointly by the party and his attorney. 
(Geis v. Geis, 116 App. Div. 362.) 

An insured taking his physician’s deposi- 
tion waives privilege. This amounts to a 
stipulation to waive. (Clifford v. Denver & 
Rio Grande Railroad Company, 188 N. Y. 
349.) 


G. Whether the patient is alive or de- 
ceased, a paper executed by a party prior to 
the trial providing for waiver shall be in- 
sufficient as a waiver. An express waiver 
of the provision of Section 352 in an appli- 
cation for a policy of life insurance is not 
effectual to permit disclosures by a physi- 
cian of information which he acquired in 
attending the insured in a professional ca- 
pacity. This is because of the present word- 
ing of the statute. (Holden v. Metropolitan 
Life Insurance Company, 165 N. Y. 13; Foley 
v. Royal Arcanum, 151 N. Y. 196; aff’g 78 
Hun 222; Meyer v. Supreme Lodge, Knights 
of Pythias, 82 App. Div. 359, 362; affirmed 
178 N. Y. 63; affirmed 198 U. S. 508.) 


If, however, the law of another state 
where there is no privilege statute applies, 
an express waiver in the application is valid. 
(Levy v. Mutual Life Insurance Company, 56 
N. Y. S. (2d) 32.) 

A provision in a life insurance policy that 
“proofs of death shall be evidence of the 
facts therein stated in behalf of, but not 
against the company,” does not constitute a 
waiver, for there is nothing in that provision 
indicating an intention to waive the privi- 
lege, and furthermore, the privilege cannot 
be waived under the statute except at the 
trial when the evidence is offered. (Acee v. 
Metropolitan Life Insurance Company, 219 
App. Div. 246.) 


H. The effect of the waiver is lasting. 
Once a waiver has been made in the manner 
prescribed by statute, it is general.and not 
special, lasting and not temporary, and it 
is not limited to a particular purpose, per- 
son or trial. Whether the waiver is by the 
affirmative action of the patient in calling 
forth the privileged testimony, or by his 
negative action in not preventing the other 
party from calling it forth, the logical effect 
is to deprive the statute of all further power 
of protection, because there is nothing left 


to protect. (People.v. Bloom, 193 N. Y. 1.) 


The statute requiring waiver to be made 
in open court on the trial, does not prevent 
the subsequent use of such a waiver in an- 
other trial of the same cause, where the first 
trial resulted in a non-suit. (Schlotterer v. 
Brooklyn & New York Ferry Company, 89 
App. Div. 508.) 


Where the plaintiff calls a physician to 
testify as to the injuries, the defendant in 
a subsequent trial of the same action may 
call the same physician to testify in its be- 
half. (McKinney v. Grand Street, Prospect 
Park & Flatbush Railroad Company, 104 N. Y. 
352.) 


A waiver in one action operates as a 
waiver in all actions even though brought 
against other companies. (General American 
Life Insurance Company v. Ettinger, 266 App. 
Div. 876; 8 CCH Lire Cases 987.) 


Waiver is not revocable. (McKinney v. 
Grand Street, Prospect Park & Flatbush Rail- 
road Company, 104 N. Y¥. 352.) 


A waiver once made is general and lasting 


and cannot be recalled. (Patnode v. Foote, 
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153 App. Div. 494, 497; Marquardt v. Brook- 
lyn Heights Railroad Company, 126 App. Div. 
272.) 


“The nature of the information is of such 
a character that when it is once divulged in 
legal proceedings, it cannot be again hidden 
or concealed. It is then open to the con- 
sideration of the entire public, and _ the 
privilege of forbidding its repetition is not 
conferred by the statute.” (Scolavino v. 
State of New York, 187 Misc. 253, 258-259. 
Quoting McKinney decision.) 


OBJECTIONS— 
SPECIFIC AND TIMELY 


“The rule is well settled that a party ob- 
jecting to the disclosure by a physician of 
information which he acquired in attending 
a patient in a professional capacity, and 
which was necessary to enable him to act 
in that capacity, must show that the testi- 
mony sought to be elicited is within the pro- 
hibition of the statute (Griffiths v. Met. St. 
R. Co., 171 N. Y. 106; People v. Austin, 199 
id. 446; People v. Schuyler, 106 id. 298). A 
mere general objection to the incompetency 
or immateriality of testimony is not suffi- 
cient to raise the question of the competency 
of the witness to testify upon the subject 
(Stevens v. Brennan, 79 N. Y. 254; Sanford v. 
Ellithorp, 95 id. 48).” (Mulligan v. Sinski, 
156 App. Div. 35, 37; affirmed 214 N. Y. 
678.) 


An objection that the testimony is incom- 
petent, irrelevant and immaterial is not suffi- 
cient alone to raise question of privilege. 
(Deutschmann v. Third Avenue Railroad Com- 
pany, 87 App. Div. 503.) 


A motion to strike out after the full ex- 
amination of a witness is not timely. The 
privilege protecting from disclosure commu- 
nications by a patient to a physician to be 
availed of must be claimed and the proposed 
evidence be seasonably objected to. (Hoyt 
v. Hoyt, 112 N. Y. 493; aff’g 45 Hun 590.) 


An objection to the admission of “any 
conversation in respect to professional opin- 
ion” is not an objection to privileged com- 
munications. (Mahoney v. Mahoney, 14 
Misc. 576.) 


THE OBJECTOR'S BURDEN 


“It is the well-settled rule that the bur- 
den of showing that evidence sought to be 
excluded under this section is within the 
prohibition of the statute, rests upon the 
party seeking to exclude it. (People v. Koer- 
ner, 154 N. Y. 355; Fisher v. Fisher, 129 N, 
Y. 654; People v. Schuyler, 106 N. Y. 298; 
Edington v, Aetna Life Ins. Co.,77 N. Y. 564.) 
In People v. Koerner (supra) we find the 
latest expression of the rule in this court, 
where it is laid down by Judge Martin, as 
follows: ‘Where the testimony of the 
physician is sought to be excluded under the 
provisions of that section (834) of the Code, 
the burden is upon the party seeking to ex- 
clude it to bring the case within its provi- 
sions. He must make it appear not only 
that the information which he seeks to 
exclude was acquired by the witness while 
attending the patient in a professional ca- 
pacity, but also that it was necessary to 
enable him to perform some professional 
act.’” (Griffiths v. Metropolitan Street Rail- 
way Company, 171 N. Y. 106, 111-112, 113.) 


This burden is satisfied when the insured 
procures from the physician witness the 
statement that whatever he learned he 
learned in his professional capacity as a 
physician and that such information was 
necessary to enable him to treat the case. 
It is not to be expected that the trial court, 
who is not presumed to be an expert upon 
matters of this kind, should hold that the 
information was not necessary to enable 
the physician to prescribe for the patient 
in the face of this evidence from him. (Van 
Bergen v. Catholic Relief Association, 99 App. 
Div. 72, 75; People v. Austin, 199 N. Y. 446.) 


“In the case at bar the witness expressly 
stated that the information which he ob- 
tained from the plaintiff was distinct from 
any treatment as a physician, and that the 
conversation was simply as to the details of 
the accident. No fact was brought out tend- 
ing in any way to contradict him. If it had 
appeared that the information was at all 
necessary to enable the witness to treat the 
plaintiff professionally, the trial judge would 
have been justified in excluding the evidence. 
Where the party seeking to exclude the evi- 
dence shows facts which indicate that the 
information was necessary for professional 
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treatment, the trial judge is the sole judge of N. Y. 106, 111-112, 113; Bacon v. Frisbie, 80 
its admissibility, notwithstanding the physi- N. Y. 399.) 

cian’s statement to the contrary. (Bacon v. Subject to the trial judge being the sole 
Frisbie, 80 N. Y. 399.) The decision of the judge of the admissibility of such testimony, 
question of fact which arises under such cir- a physician is competent to testify as to the 
cumstances rests in the discretion of the trial necessity of the information. (Herrington v. 
judge, subject to review by the Appellate Winn, 60 Hun 235; Stowell v. American Co-op 
Division.” (Italics supplied.) (Griffiths v Relief Association, 52 Hun 613.) 


Metropolitan Street Railway Company, 171 [The End] 


gg 


Status of Farm Hand Judicially Stated 


Ernest Roy Wingrove was an Ontario farmer. He had occasion to hire a farm 
hand one day, and allotted him a bed and a place at the dining table. The follow- 
ing day Wingrove went away, leaving his unlocked car in the garage. The car 
was insured against theft but there was an exclusion in the policy for “Theft 

rhile by any person or persons in the insured’s household.” On Wingrove’s return 
ca- both the farm hand and the automobile were missing. Later the farm hand was 
y to convicted of the theft. The court declared that the farm hand was a member 
onal of the farmer’s household and this fact relieved the insurer from liability. 
<ail- Wingrove v. Provincial Insurance Company Limited. County Court of the County 
.) of Norfolk, Ontario. June 11, 1946. 
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sagt Veterans’ Administration recently announced that at least 35,000 applications 
’ 


pon for National Service Life Insurance were made by radio. In the Spring of 1942, 
the when approximately that number GIs were trapped in the caverns of Corregidor, 
able no applications were available. Due to this fact, and to the fact that if applications 
7 had been available it would have been practically impossible to transmit them to 
Washington, arrangements were effected whereby applications could be made 
by radio. The soldier radioed his name, serial number, beneficiary, and a statement 


tient 


Van 


App. that he had authorized deduction of insurance premiums from his pay. These 


46.) signed authorizations were granted top priority when a decision was made as to 
»ssly what official documents should be smuggled by the Jap blockade. The submarine 
ob- which carried them was the last one to leave Corregidor, and left but two days 
from before the fall of that fortress. 


- the 
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end- 

had New York's Security Fund Bill 

t all : 

+ the The Security Fund Bill passed the New York State legislature. It however, 
was not in its original form which would have permitted the reinsurance of 
the automobile liability insurance of failed companies by the Superintendent 
as well as protecting the agents commissions. As it stands it only creates a right 
for loss claimants. 
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In event of fire is 


THE HOTEL—always the insurer? 


By 


EMILE STEINFELD 


7 HE DISASTROUS FIRES which have 
occurred during the past months in sev- 
eral large hotels in different parts of the 
country have caused the traveling public to 
give a great deal of thought to the safety of 
hotels and the risk for hotel guests. 

While the problem of exits is given care- 
ful consideration, it is doubtful that much or 
any attention is paid to the liability of the 
hotel for neglecting to protect the person 
and property of the guest against fire. And 
no one gives any thought to whether some 
act of the guest could be construed by the 
courts as an act of negligence relieving the 
hotelkeepeft from liability. 


Protective Ordinances and Statutes 


In late years many statutes and ordinances 
have been enacted for the protection of both 
the hotelkeeper and the traveling public. 
Nearly all of these require that the provi- 
sions of the law be conspicuously displayed 
in hotel rooms, This is generally done, but 
it is doubtful that the traveler takes the 
trouble to read and acquaint himself with 
these provisions. 

Some of these statutes and ordinances are 
safety measures for the purpose of directing 
the hotelkeeper, as well as the traveler, as 
to what must be done to insure the safety of 
the guest and his property. Others bear di- 
rectly upon the construction of the hotel it- 
self, and demand strict compliance in order 
to prevent injury to persons and property. 

Even if the hotelkeeper and the guest 
strictly follow these statutes and ordinances, 


questions concerning the liability of the 
hotel and its protection from liability to the 
guest will continue to arise. 


Recent Events Cast Shadows 


In view of these recent fires, it is to be 
expected that the courts of the various 
states in which these hotels are located will 
be called upon to pass upon numerous ques- 
tions of liability for the loss of life and de- 
struction of property. Because new ques- 
tions must arise out of the new laws enacted 
from time to time, it is impossible to rely 
upon the older decisions as conclusive on 
the questions which will have the attention 
of the courts in the future. 

A typical case involving the liability of a 
hotel for the death of a guest as a result of 
a hotel fire is Louisville Trust Company v. 

In De- 
cember, 1915, a fire partially destroyed the 
Seventh Avenue Hotel, a small hotel in 
Louisville, Kentucky. The owner of the 
hotel building was sued for damages for 
the deaths of several guests as a result of the 
fire. It was charged that the hotel was be- 
ing operated in violation of an ordinance 
requiring certain fire escapes. The defend- 
ant answered that as there was a total failure 
to show that the owner’s negligence was the 
proximate cause of the deaths, there could 
be no recovery against the owner. The 
Court of Appeals, after considering all the 
evidence, direct and circumstantial, held 
that when some means of escape from an 
impending danger is available to a person, 
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or when the means of avoiding danger is 
open to his choice, the negligence will not 
generally be regarded as the proximate 
cause of the injury, in the absence of facts 
or circumstances showing the connection 
between the two. 

To illustrate: The owner’s negligence could 
not be connected with the actual cause of 
death where the halls and doors in the build- 
ing had been arranged to facilitate exit in 
the event of fire but the guest failed to 
escape because of fright or confusion or de- 
lay on his part, because of not being awak- 
ened in time, or because of the rapidity with 
which the flames spread or the smoke filled 
the halls. 

Sut this general rule as often applied in 
negligence cases should have no controlling 
weight where the injured party, on account 
of the owner’s negligence, has no means of 
escape. If this were not so, then the greater 
the negligence, the less the liability would 
be, and the rights of the injured party would 
be diminished in the same ratio that the 
negligence increased. When the converse 
is true, the greater the negligence, the greater 
the liability. 


louisville Trust Company v. Morgan 


Applying the facts developed in the case, 
the court held the evidence to show that the 


failure of the guest to escape was not caused 
by fright or confusion or delay on his part, 
by the rapidity with which the fire spread 
or the smoke filled the halls, or by the fact 
that he was not awakened in time, but by 
the unsafe and dangerous construction of 
the interior of the hotel that prevented him 
from reaching a fire escape if one had been 
provided. 


In meeting the claim that the guest had 
been guilty of contributing to his own in- 
jury, the court said that no presumption of 
negligence was to be admitted. Nor was it 
to be presumed that the guest’s failure to 
escape was due to causes within his control. 
In cases where death ensues as a result of a 
negligent act, there is no presumption of 
contributory negligence on the part of the 
deceased. Of course, contributory negligence 
may be relied on as a defense; but if it is 
relied on, the burden of proof is on the hotel. 

This doctrine has been adhered to by the 
court in later cases; but where the evidence 
is sufficient to indicate that the guest had the 
opportunity to save himself, the contribu- 
tory negligence doctrine has been applied. 
For instance, where the body of the guest 
with his suitcase beside him was found in 
the ruins at a point some distance from his 
room, the circumstances clearly indicated 
that after starting down the stairs he had 
returned to his room to get his suitcase. 
Again, where the guest, against the warning 


Emile Steinfeld, the senior member 
of the Louisville, Kentucky firm of 
Steinfeld and Steinfeld, is an expe- 
rienced practitioner. He is a member 
of the Louisville and Kentucky Bar 
Associations. 
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of others, went back into a burning hotel to 
procure a dress in her room and was burned 
to death, it was held as a matter of law that 
she was guilty of contributory negligence 
and the hotel was not liable. 


In practically every case in which it is 
sought to recover from a hotel for injury to 
a guest or for the loss of his property, the 
hotel has undertaken to excuse itself from 
liability by relying on its compliance with 
the laws enacted for its protection, or by 
maintaining that the injury or loss was 
brought about through the acts of the guest 
in failing to protect himself or his property. 


A number of states have passed laws limit- 
ing the liability of a hotelkeeper for loss of 
property. If the hotelkeeper complies with 
the provisions of the statute or ordinance 
and the guest fails to comply with the duties 
imposed upon him by such laws, the hotel- 
keeper is not responsible for the loss. 


Cases concerning the application of the 
general law of negligence or these limita- 
tions of liability have given rise to many 
questions calling for the application of the 
law of torts as well as the law of contract. 


Kentucky Innkeepers’ Act Interpreted 


A guest of a hotel who fails to deposit his 
valuable papers in the hotel safe is guilty of 
contributory negligence, according to the 
Kentucky Court of Appeals in the case of 
Milner Hotels v, Lyon, 302 Ky. 717, 196 S. W. 
(2d) 364. The Innkeepers’ Act of Kentucky 
permits the hotel to provide a safe for the 
safekeeping of money, jewelry, furs, securi- 
ties, valuable papers and other small articles. 
If the guest neglects to deposit property of 
that character in the safe, the hotel is not 
liable for any loss of such property sus- 
tained by the guest by reason of the negli- 
gence of the hotel or its employees. 


In this case the hotel had complied with 
all the provisions of the statute. Lyon, a 
regular patron of the hotel for a number of 
years, registered during the afternoon and 
was assigned to a small room. The clerk 
advised him that if a more desirable room 
such as he usually occupied became avail- 
able, it would be given to him. In the room 
first assigned him, he left his suitcase con- 
taining his wearing apparel and some note- 
books containing the compilation of certain 
data acquired over a period of years and re- 


lating to a contemplated business venture, 
and proceeded to attend to business. Upon 
his return to the hotel late that evening, he 
was told that he had been changed to a 
more desirable room and that his baggage 
had been transferred there. When he ap- 
proached this room, he found the door open 
and his baggage missing. It developed that 
the room had been occupied for two days by 
a couple registered as man and wife, who 
were unknown to the hotel management and 
had been required to pay in advance, That 
morning the couple had failed to pay in ad- 
vance for another day. At checking-out time 
late in the afternoon, the hotel management, 
inspecting the room and finding no indica- 
tion of continued occupancy, although the 
key had not been surrendered, transferred 
Lyon’s belongings into it. Apparently, the 
former occupants returned and carried off 
the baggage. At any rate, such was the 
defense interposed by the hotel in the suit 
brought by Lyon to recover for the value 
of his suitcase and its contents and for his 
expenses in traveling around in order to 
recompile the data contained in the lost note- 
books. 


The hotel, admitting these facts, claimed 
in defense a right by reason of custom to 
take possession of a guest’s room under such 
circumstances and to assign that room to 
another guest for occupancy. It undertook 
at the trial to prove that a great number of 
keys were carried away by guests, that it 
could not change locks on the doors, and 


_ that the retention of the key by a guest does 


not indicate the retention of the room. The 
court, brushing aside all these defenses, held 
Lyon guilty of negligence by saying that the 
statute declares a loss to be due to the 
guest’s fault and negligence if he does not 
put his valuables in a safe place provided 
for them. 


It was argued on behalf of Lyon that the 
proximate cause of the loss was not such 
negligence, if it could be attributed to the 
guest, but the negligence of the hotel in 
putting the baggage in an occupied room, 
thus pratically delivering it into the hands 
of a thief. The Kentucky Court of Ap- 
peals, however, took the position that the 
provisions of the statutes declare conditions 
under which the hotel will not be liable, 
and that no statute places any affirmative 
duty upon the hotel. 
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The court said in its opinion: 

“If the Legislature may prescribe a duty, 
it may declare that a failure to discharge 
that duty will prevent recovery for any loss 
or injury that may be sustained if such 
failure concurred or contributed to bring 
about the loss. We have a common example 
in the violation of the statutory automobile 
speed law by a plaintiff relieving a defend- 
ant from liability, although he, too, failed 
to conform or was otherwise negligent. 
The common law of contributory negligence 
goes back to ancient days and is everywhere 
recognized as a rule of high degree in the 
administration of justice. The basis of that 
tule is present here, viz., the policy of mak- 
ing personal interests of men dependent 
upon [their] own prudence and care and of 
not permitting a party to recover for his 
own wrong or negligence. 45 C. J., 942.” 


Question of Proximate Cause 


But the Kentucky courts, as well as others, 
have held consistently that while the viola- 
tion of a statute or ordinance is negligence 
per se, such negligence will not prevent a 
recovery unless it is the proximate cause of 
the injury. 


As the theft of these belongings occurred 
within a very short period after Lyon 
checked into the hotel, it might be seriously 
contended that he had not had a reasonable 
opportunity to do what he was expected to 
do in order to comply with the law. It was 
suggested in argument that a person should 
have such a reasonable time, but the court 
ignored that suggestion in rendering its 
opinion, 


In order to gain complete protection of 
the law against property loss, then, it would 
be necessary for a guest, immediately upon 
registering, to deliver his valuables into the 
custody of the hotel. And who is to judge 
what character of belongings shall be con- 
sidered “valuables”? Lyon’s serious loss 
consisted in the theft of some memorandum 
books, and his suit was brought to recover 
the expense necessary in order to gather the 
information again. These memorandum 
books were not in themselves valuable. They 
were valued by Lyon only because he did 
not have in his head the information which 
Was written in them. 


It must be seriously questioned as to 
whether or not the court correctly held 
against the recovery by Lyon on the ground 
that he was guilty of contributory negli- 
gence, instead of holding the hotel liable for 
the loss because of its negligence in putting 
his belongings in an occupied room. 


The hotel argued that the rule making the 
hotel practically an insurer of a guest’s prop- 
erty was archaic, because the conditions ex- 
isting at its adoption no longer existed. 


Historical Basis 
of Innkeepers’ Liability 


The extreme severity of the rule for the 
safekeeping of a guest’s property imposed 
by the earlier common law resulted from the 
chaotic travel conditions and social customs 
then existing, when innkeepers frequently 
plotted with evil-disposed persons in purloining 
the property of guests. As stated by an English 
court in an old opinion, Area v. Bridge 
House Hotel, 137 L. T. N. S. (Eng.) 299-16 
B. P. C. 538, “In the old days when inns 
were remote from the towns, and when high- 
waymen were rampant, it was not an 
uncommon thing for highwaymen and inn- 
keepers to be in league together.” In Stoll 
v. Almon C. Judd Company, 106 Conn. 551, 
138 A. 479, the court emphasized the same 
reason. In that “early period” the innkeeper 
was held to strict accountability “because of 
his opportunity and temptation, then fre- 
quently yielded to, to collude with evil-dis- 
posed persons in despoiling his guests.” 


In 43 Corpus Juris Secundum, 13, page 
1153, it is said: 


“Tt [the common law rule] had its origin 
at an early period when highways were 
infested with thieves and highwaymen, with 
whom the innkeepers frequently colluded.” 


There is no longer any reason for the 
severity of the common law rule. The hotel 
business is not in the hands of innkeepers 
in league with highwaymen. It has become 
a huge industry with an investment of mil- 
lions, so there is every reason for conducting 
it on a high business level and with a view 
to the safety of the person and goods of 
the guest. In view of these conditions, the 
legislatures of the various states have passed 
laws giving the innkeeper an opportunity 
to protect himself from the carelessness of 
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the guests and to put upon the guest the 
necessity of complying with reasonable 
rules and regulations for his own safety and 
the protection of his property. None of 
these statutes undertakes to protect the inn- 
keeper against loss which may happen 
through his theft or that of his employees, 
and the innkeeper must show his strict com- 
pliance with the statutes. 


It is incumbent in every case involving 
loss or injury upon the hotel to show that it 
has complied with the statutes and to prove 
that it has not been negligent. When the 
guest shows that he has brought any of his 
property upon the premises or has deposited 
his valuables with the hotelkeeper, the hotel- 
keeper must account for the loss of such 
property. 


Law in Other Jurisdictions 


The Nebraska Supreme Court, in Leon v. 
Kitchen Brothers Hotel Company, 277 N. W. 
823, had before it a case in which the hotel 
company had complied with the provisions 
of the statute for the purpose of relieving 
itself from liability for the money and articles 
of the guest referred to in the statute. The 
court held that if the guest, for his own 
convenience, saw proper to retain his money 
on his person or in his own room, he did so 
at his peril in the absence of proof of actual 
negligence on the part of the hotel. 

The Illinois Supreme Court in Rockhill v. 
Congress Hotel Company, 237 Ill. 98, 86 N. E. 
740, dealt with a situation in which a hotel 
porter took a case containing valuable jew- 
elry from the room of a guest as the guest 
was leaving the hotel. The case and jewelry 
disappeared. Defense was interposed under 
a statute requiring that such valuables be 
deposited. It was held that the statute would 
relieve the hotel of liability because of the 
failure to make such a deposit unless the 
loss was caused through the negligence of 
the hotel employees, the burden being on 
the hotel to show its lack of negligence. 
Having failed to do so, it was held liable 
for the value of the guest’s property. 


Liability of Hotels to Non-Guests 


Objects thrown from or falling out of 
hotel windows have occasioned much liti- 
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gation. In very few instances has the hotel 
been held liable. In Bruner v. Seelbach Hote] 
Company, 133 Ky. 41, 117 S. W. 1081, a bottle 
thrown from a roof garden on top of the 
hotel struck a pedestrian on the street below 
and caused an injury. There was no eyi- 
dence to charge the hotel with knowledge 
that its guest would throw the bottle, as 
he had not been boisterous or threatening, 


The Court of Appeals approved an in- 
struction that if the guest was intoxicated 
or his behavior was such as would indicate 
to a man of average prudence that he might 
throw a bottle to the street below, and such 
facts were known or, by the exercise of 
ordinary care, could have been known to 
the hotel employees, it was their duty to 
remove such guest from the roof garden or 
otherwise control him. The general rule 
requires a hotelkeeper to protect a stranger 
from the acts of his guests when he knows 
or, by exercising ordinary care, could know 
that some act of the guest is likely to result 
in such injury. 


The courts have been called on to distin- 
guish the liability of a hotel to its guests 
as against the liability to a stranger. The 
hotel is in effect an insurer of the guest's 
person or property unless the injury or loss 
arises from the negligence of the guest, or 
an act of God or of the public enemy. There- 
fore, in those cases growing out of hotel 
fires no recovery has been allowed for in- 
jury or death where the guest was able to 
reach a place of safety but returned to the 
burning building to obtain something left 
therein. Such conduct has been held to be 
contributory negligence. 


Check Room Cases 


A number of cases involve the right to 
recover for the loss of property deposited 
in a check room provided by the hotel for 
that purpose where a check containing a 
limitation of liability has been issued. These 
cases raise a question of contract; but are 
not founded in tort, and are not strictly cases 
of negligence. Such a case was Kentucky 
Hotel v. Cinotte, 298 Ky. 88, 182 S. W. (2d) 
oi. 


The court applied the provisions of the 
Kentucky statute limiting the liability of 
the hotel for loss. As it said in its opinion, 
the case was laid in contract and not in neg- 
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ligence. As applied to such a case, there- 
fore, no question arose as to the statute’s 
being repugnant to the provision of the Ken- 
tucky Constitution preventing a limitation 
in the case of a loss arising out of a neg- 
ligent act. 

A somewhat similar case arose in Wash- 
ington. The Supreme Court of that state, in 
Goodwin v. Georgian Hotel Company, 84 Pac. 
(2d) 681, 119 A. L. R. 789, had before it a 
case involving the state statute limiting the 
liability of a hotel to one thousand dollars. 
The guest had deposited the sum of fifteen 
hundred dollars with the hotel for safekeep- 
ing, and received a claim check. The money 
was not returned and suit was brought. The 
hotel pleaded in defense the limitation of 
liability as fixed in the statute; and while 
the court sustained the hotel’s right to limit 
its liability in this way, it held that a hotel 
cannot do so if it is guilty of a theft or gross 
negligence. 

Accordingly, when the courts have sus- 
tained the right of a hotel to limit its liabil- 
ity for loss by a strict compliance with the 
provisions of the statute, they have held the 
hotel liable for its own negligence. 


Burden of Proof 


The courts have held consistently that the 
burden is on the hotelkeeper to show lack 
of negligence. When the guest shows the 
possession of property brought by him onto 
the hotel premises and the loss of such 
property, it is incumbent on the hotel to 
show that the loss was not occasioned by 
any of its acts or those of its employees, 
caused by its negligence. When it has ex- 
clusive control of the property, it cannot 
excuse the loss. When a guest delivered 
his automobile to the hotel garage and left 
it in the exclusive possession of the hotel 
employees, it was held, in Goodyear Tire and 
Rubber Company v. Altamont Springs Hotel 
Company, 206 Ky. 494, 267 S. W. 555, that 
the disappearance of the automobile made 
the hotel liable for the loss. 


In a similar holding in the case of South- 
western Hotel Company v. Rogers, decided by 
the Texas courts in 183 S. W. (2) 751, af- 
firmed in 184 S. W. (2d) 835, it was said that 
it a guest’s property is stolen on the hotel 
Premises, a prima facie case of negligence is 
shown, and the burden is then on the hotel- 
keeper to show his lack of negligence. 
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THE HOTEL—ALWAYS THE INSURER? 


Various Factors of Liability 

In a great many cases the question of 
liability is made to depend on whether the 
person making claim is a guest or a tenant, 
a boarder or a lodger. In each case there 
is a different degree of liability for loss. A 
very interesting case, Vance v. Throckmorton, 
68 Ky. 41, arose after the fire which de- 
stroyed the famous old Galt house in Louis- 
ville, about the year 1867. Claiming to have 
lost some valuable property in the fire, Vance 
sued to recover its value. This property 
consisted of family silver and objects of art 
kept in a wardrobe in a room in the hotel. 
The hotel claimed that Vance was not a 
guest but a tenant by the month. The Ken- 
tucky Court of Appeals held that the hotel 
was not liable for the loss. 

It is apparent that each case must depend 
on the fact of negligence on the part of the 
hotelkeeper or his employees and on the 
statute of the particular state in which a 
loss occurs, if there is a statute fixing a 
limitation of liability. But it is questionable 
whether even under such a statute a guest who 
does not comply with it is guilty of contribu- 
tory negligence when the direct negligence 
of the hotel is proved. 

A very interesting case arose recently out 
of a hotel’s failure to equip one of its broad 
stairways with balustrades as required by a 
city ordinance. A guest coming down the 
stairway was knocked down and severely in- 
jured by a person descending behind her, 
who, for some unknown reason, slipped and 
fell. The hotel was not charged with any 
negligence in the construction or mainte- 
nance of the stairs, nor with any negligent 
act in the conduct of the person causing 
the guest to fall. The case rested solely on 
its failure to equip the stairway as required 
by the ordinance. The hotel, therefore, was 
charged with negligence as a matter of law, 
and a recovery for the injury to the guest 
resulted. 

Thus, it can be seen that a multitude of 
questions can arise as to a hotel’s liability 
under various circumstances, regardless of 
its care for the safety of its guests and for 
the safety of strangers inside and outside its 
premises. And many questions can and will 
arise from the acts of guests and of stran- 
gers, even though the hotel has complied 
with every provision of the law and may 
not be guilty of any active act of negligence. 


[The End] 
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Recent 
Declaratory Judgment Cases 


By 


EDWIN BORCHARD 


Professor Borchard herein reviews 
thirteen leading declaratory judgment 
cases reported since his last commentary 
appeared in the May, 1946 issue of THE 
INSURANCE LAW JOURNAL. The 
adaptability of this new remedy is made 
even more obvious by the variety of uses 
to which it has been put. 


Construction of Policy Exclusion 


In Commercial Standard Insurance Com- 
pany v. Gilmore, Gardner & Kirk Oil Com- 
pany (157 F. 2d 929, CCA-10, November 
12, 1946 [26 CCH AvutomosILe CAsEs 33]), 
recently decided, the company contended 
that a death occurring during an accident, 
resulting from the collision of a train and a 
truck, excluded the company’s liability “for 
loss or expense resulting from fire or ex- 
plosion” when the truck burned as a result 
of the collision. The court. in reversing the 
trial court, held that the exclusion clause 
was not ambiguous, that the language was 
clear, and that it excluded the company’s 
liability. It further adjudged that the plain- 
tiff was entitled to reimbursement from its 
insured because of the statutory liability 
which the company was required to assume 
by the laws of Oklahoma. The respective 
contentions presented a justiciable contro- 
versy which the court decided. The com- 


pany is to be commended for insisting upon 
the correctness of its stand, even though it 
had to await a decision of the Circuit Court 
of Appeals before it won its case. 


Franklin Life Insurance Company 
v. Johnson 


Judge Murrah also decided important is- 
sues for the Tenth Circuit Court of Appeals, 
with the opinion rendered in Franklin Life 
Insurance Company v, Johnson, et al. (157 F 
2d 653, September 20, 1946 [11 CCH Lire 
Cases 1049]). The company sought on ap- 
peal to exclude its liability for double in- 
demnity because the insured, on August 19, 
1940, had caused his own death by self- 
inflicted gun shot wounds, in a fit of insanity. 
The beneficiary of the policy was his mother, 
Cora L. Johnson and the contingent beneficiary 
was his wife, Helen M. Johnson, Suit was 
begun subsequently by the mother in the 
state court for the amount of indemnity to 
become due, not to accrue until 1950, at the 
rate of $50 per month. The contingent bene- 
ficiary asked to be excused from the declara- 
tory judgment suit, inasmuch as her claim 
was contingent upon the death of the prin- 
cipal beneficiary, plus payments made to 
her. The court properly held that the daughter 
(wife) was a necessary party, and more 
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particularly that the subsequently instituted 
state action was no bar to the continuance 
of the prior declaratory judgment action. 
In reversing the lower court, which had dis- 
missed the complaint, the Circuit Court of 
Appeals held the declaratory action of the 
insurance company proper against both de- 
fendants, and granted the relief from lia- 
bility which the company sought. 


The court, evidencing much research, is 
to be commended for this decision. It is 
unexceptionable and adds much to our knowl- 
edge of the law. It is particularly important 
in pointing out that the discretion of the 
trial court in dismissing the complaint is 
not unlimited, but strictly subject to rule 
and review. The idea that the earlier de- 
claratory suit interfered with the subsequently 
brought state action was appropriately re- 
jected. 


Absence of Justiciable Controversy 


State Mutual Life Assurance Company of 
Worcester, Massachusetts, Appellant v. Web- 
ster et al., Appellees (CCA-9, March 20, 1945 
(10 CCH Lire Cases 724]) concerned a 
properly executed instrument wherein the 
insured waived his right to change benefi- 
ciaries without their consent. He then des- 
ignated his wife as beneficiary, and assigned 
to her all his rights in and to the benefits of 
the policies. His wife executed another in- 
strument directing the insurance company to 
pay the interest on the proceeds for life first 
to her, then to her son and daughter under 
certain conditions, and then to their chil- 
dren, if any. Subsequently, the insured 
sought the revocation of this latter instru- 
ment and requested a loan on the policies, 
the wife and unmarried children joining in 
the request. This revocation the company 
refused, on the ground that the unborn chil- 
dren of the son and daughter were irrev- 
ocably named as beneficiaries and that their 
consent obviously could not be obtained. 
The trial court held that when the insured 
made his wife sole beneficiary and assigned 
to her the title to the policies, he no longer 
retained any loan rights flowing from them; 
that the wife as sole beneficiary, owning 
and holding the policies without limitation, 
had the absolute right to name new benefi- 
caries and to name them irrevocably; and 
that when the insured petitioned for loans, 
he had no more standing than a stranger. 


The Circuit Court of Appeals, Ninth Cir- 
cuit, on appeal held that the instrument 
naming the unborn children as beneficiaries 
was not material. Even if the insurance 
company had accepted the “consent” of all 
the living beneficiaries as revoking the in- 
strument naming the unborn beneficiaries, 
the wife and not the insured remained the 
sole holder and owner of the policies, and 
the insured lost any borrowing rights he 
might have had. The court held that the 
parties were seeking an advisory opinion 
upon a hypothetical rather than an actual 
issue in the case. Since there was no con- 
troversy on any issue between the wife and 
the insurance company, the trial court was 
held to have erred in adjudging the wife’s 
right in the matter of the loan provisions. 
The judgment of the lower court was 
amended by striking therefrom all but the 
declaration that the insured had no right to 
a loan. 


This is also an important opinion deciding 
several points of declaratory judgment law. 
The court seems to have been correct and 
the company justified in its appeal from the 
decision of the trial court. 


Suit To Declare Limited Liability 


In the case of Sun Insurance Office, Lim- 
ited v. Rupp; Rupp v. Sun Insurance Office, 
Limited (64 F. Supplement 533, DC Mo., 
February 20, 1946), the issue turned solely 
on the amount the insurer owed for the loss 
of a tractor and trailer through a collision 
with another automobile. After much argu- 
ment between the parties, the company filed 
a suit for a declaration of limited liability, 
on July 20, 1944; and on July 21, 1944, the 
insured filed his suit for damages against the 
company in a Missouri court. The cases 
were removed to the federal court and tried 
as one. 


The policies on the tractor and trailer 
covered loss by “collision or upset,” “fire, 
lightning and transportation,” “theft,” and 
“combined additional coverage.” The com- 
pany claimed that its liability was limited to 
$1,000 on the tractor and $800 on the trailer. 
The insured claimed a much larger amount, 
asserting that at a time when there was no 
ready market, “actual cash value” was a 
large sum, higher than the OPA price on a 
sale. The court agreed with this construc- 
tion and allowed approximately the purchase 
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price with the cost of equipment at the time 
of loss. Thus, for the tractor the court 
allowed the sum of $2,404; for the trailer, 
the sum of $1,956; and for the loss of equip- 
ment, $4,360, with interest from February 1, 
1944, the date of loss. Since the company 
entertained a legitimate doubt as to how 
much it owed, the court refused to allow 
costs against the company. 


The opinion establishes the propriety of a 
suit by the debtor for declaratory judgment 
when he claims to owe only a limited sum. 
The state action yielded to the federal action 
for declaratory judgment because it was 
subsequently filed. The OPA price was held 
to control only actual or potential sale, and 
not “actual cash value,” which was the 
equivalent of the purchase price less $100 on 
each vehicle. 


Commercial Standard Insurance 
Company v. Bacon 


In Commercial Standard Insurance Com- 
pany v. Bacon et al. (154 F. (2d) 360, CCA-10, 
March 15, 1946 [24 CCH AutomosiILe Cases 
930]), the issue turned upon the loss of life 
through an explosion in a garage resulting 
from heat applied by the electric welding 
torch upon the outlet value of a semitrailer 
petroleum tank which had been emptied. 
The question was whether this death was 
caused by the “operation or use” of the ve- 
hicle. The insurance company brought an 
action for a declaratory judgment to deter- 
mine its liability for this death under two 
automobile liability insurance policies issued 
to the insured appellee. One policy had been 
filed with the Corporation Commission of 
Oklahoma; the additional policy of $25,000 
had not been filed. Bacon was a repairing 
attendant, third person. The lower trial court 
entered judgment against the company on 
both the statutory policy and the additional 
policy not filed. The trial court, however, 
refused to pass on the question of reim- 
bursement between the company and the 
insured, 


Briefly, the appellate court held that the 
vehicle, having been brought into a garage 
for repair, was not in “use or operation” on 
a public highway, and sustained the com- 
pany’s view. The result shows the justifi- 
cation for the company’s having brought the 
action disclaiming coverage under the policy. 


Determining Amount of Liability 


Commercial Casualty Insurance Company v. 
Fowles (154 F. (2d) 884, CCA-9, April 17, 
1946 [11 CCH Lire CAsEs 684]) involved 
only the amount in controversy on a cas- 
ualty policy. The action for declaratory 
judgment was commenced October 11, 1944, 
and an amended complaint was filed Jan- 
uary 16, 1945. The insured won in the court 
below, but on the appeal the so-called de- 
murrer was overruled and the motion to 
quash denied. The appellant company an- 
swered, the case was tried, and judgment 
was entered for the appellee. On appeal the 
question for determination was whether the 
District Court had jurisdiction over this 
admitted controversy. 

The amount of hospitalization for fifteen 
weeks after the injury on April 14, 1943, was 
not stated, but at most it would have amounted, 
at a rate of $25 per week, to $375. For the 
disability, claim could have been made to 
seventy-eight weeks between the date of the 
accident and the date suit was brought, at 
$25 per week, or $1,950. 

The insured, the plaintiff, maintained, 
however, that his life expectancy was to be 
taken into account, and that the future bene- 
fits to which he might be entitled raised the 
principal sum beyond $3,000 exclusive of 
interest and costs. Since the company had 
the right to assume that the disability might 
disappear, the company and the court de- 
nied that “future benefits” were to be taken 
into account. Their exclusion made the sum 
claimed less than $3,000, for which reason 
the federal action was ordered dismissed. 

The company was justified in bringing an 
action for a declaration dismissing the ac- 
tion. 


Similar Question 


The cases of Prudential Insurance Com- 
pany of America, Appellant v. Battershill, Ap- 
pellee (154 F. (2d) 947, CCA-5, April 5, 1946 
[11 CCH Lire Cases 633]), Travelers Insur- 
ance Company, Appellant v. Greenfield, Ap- 
pellee (154 F. (2d) 950, CCA-5, April 5, 1946 
[11 CCH Lire Cases 630]) and New York 
Life Insurance Company, Appellant v. Green- 
field, Appellee (154 F. (2d) 953, CCA-S, April 
5, 1946 [11 CCH Lire Cases 632]) brought 
up approximately the same question. In 
each case a permanent disability was claimed, 
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and the company paid the monthly benefits 
for a period of time. Each policy provided 
that the company might re-examine the in- 
sured to determine whether the disability 
had ceased, and that the insured was entitled 
to claim premiums and the company to sus- 
pend further payments of disability benefits. 
The issue, in all the cases, was the amount 
in controversy, the insured claiming that his 
life expectancy was to be taken into account, 
the company claiming that only the unpaid 
disability benefits accruing up to the time 
of suit could be reckoned. On this calcu- 
lation none of the claims amounted to $3,000, 
even if we include in that amount (second 
Greenfield case) the assumed attorney’s fees. 
While the first action was brought by the 
insured in assumpsit, the court stated that 
declaratory action could have been brought 
by the company. In the other cases the in- 
sured sued the company for a declaratory 
judgment, but proved unable to sustain his 
view that $3,000 was involved. 

Although only two of these cases involved 
a suit for declaratory judgment, all of the 
companies were justified in defending and 
in showing that the amount due was less 
than $3,000. All the cases, therefore, were 
dismissed for lack of jurisdiction. 


Declaratory Judgment, Sui Generis 


In Byrd v. Mutual Benefit Health & Acci- 
dent Association (166 Pac. (2d) 901, Calif. 
Dist. Ct. App., March 8, 1946 [11 CCH 
Lire CAsEs 653]), Byrd brought an action 
against the company for a declaration of 
his rights under a policy of health and acci- 
dent insurance issued by the defendant. The 
application was made on October 31, 1942, 
and the policy issued shortly thereafter. 
The plaintiff, while working at the Craig 
Shipyards in Long Beach, sustained a 
“fracture-dislocation of the spine” resulting 
in total disability. He was confined to a 
hospital for many months. When notified 
of the insured’s injury, the company denied 
liability on the ground that the application 
contained a misrepresentation in not men- 
tioning his receiving compensation from the 
government for injuries received during the 
hrst World War. He had given the solicit- 
ing agent the necessary data, but the agent 
omitted to file this information. For this 
delinquency, in spite of the fact that the 
policy made the agent the representative of 


the insured, the appellate court considered 
the evidence admissible as nullifying the 
defense of the company and sent the case 
back for a new trial, the evidence to be 
admitted. The court held the action for a 
declaratory judgment to be an action in 
equity to settle the rights of all the parties 
in issue. While this is not quite accurate, 
the declaratory judgment being sui generis, 
the declaration has its roots in equity and 
it is not improper to decide all the isues 
involved. 

In American Motorists Insurance Company 
v. Weir et al. (46 Atl. (2d) 7, Conn. S. Ct. 
of Errors, March 5, 1946 [24 CCH AutTo- 
MOBILE CAsEs 777), the company brought an 
action for declaratory judgment against 
Mrs. Weir, the mother of the owner of 
the car which had injured one Griswold in 
its negligent operation by the defendant’s 
son, the real owner of the car. The question 
involved was one of pleading, when the 
son’s employer, Diamond Ginger Ale Company, 
filed a so-called “amendment to answer’— 
really a cross-complaint. That company 
had been reimbursed by its insurer, the 
Maryland Casualty Company, for the pay- 
ment of the judgment obtained by Griswold 
against the son and the company. The 
refusal to admit this amendment to answer 
as a cross-complaint, was assigned as an 
error of the trial court, and was so held. 
Again, the Maryland Casualty Company, 
although the real party in interest, was not 
made a party to the suit. That, said the 
appellate court, was no deterrent to a judg- 
ment on the pleadings, the Maryland Cas- 
ualty Company not being an indispensable 
party. 

On the whole, it appears that the American 
Motorists Insurance Company was justified 
in bringing its action for a declaratory judg- 
ment, notwithstanding the remand to the 
lower court for a new trial. 


O'Morrow v. Borad et al. 


In O’Morrow v. Borad et al. (Calif. S. Ct., 
March 28, 1946 [24 CCH AvuTomosILe CASES 
971]), the plaintiff brought action for declara- 
tory relief against his insurer and one Borad. 
Borad and the plaintiff, while driving their 
respective automobiles, collided at a street 
intersection. Both claimed to have suffered 
personal injuries and property damage. 
They carried insurance in the same com- 
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pany. While O’Morrow was preparing to 
file suit for the damage sustained, Borad 
filed an action against him. The insurance 
company was notified, and there was dis- 
cussion as to how the case was to be handled. 
O’Morrow finally went ahead with the de- 
fense of the Borad action and with his 
counter-claim, the actions being handled by 
his personal attorneys. The insurance com- 
pany notified him that they considered his 
action a breach of the cooperation clause, 
whereupon the plaintiff brought this action 
for declaratory relief. The trial court con- 
cluded that the plaintiff had violated the 
conditions of the policy in refusing to permit 
the insurance company to defend the action 
filed by Borad, and that O’Morrow had 
failed to cooperate in the defense of that 
action. The California District Court of 
Appeals was of the opinion that the con- 
flicting interests estopped the insurer from 
compelling the plaintiff to entrust them with 
the control of his defense. However, that 
court held that the insurer was not liable 
for the expense incurred in filing the counter- 
claim to the present declaratory action. The 
Supreme Court of California declared that 
because of the conflicting interests, it would 
be to the financial advantage of the com- 
panies to prove both parties guilty of neg- 
ligence, and that under the circumstances 
the companies could not be permitted to 
control the defenses of the two policy- 
holders. Therefore, compliance with the 
cooperation clauses was excused and the 
insurance company was liable for any 
judgment, costs of suit and attorney’s fees 
which the plaintiff might incur in defend- 
ing himself against Borad. The court de- 
clared, however, that there was no basis 
for allowing plaintiff the reasonable expenses 
of counsel in this suit for declaratory relief. 
Therefore, the judgment was reversed with 
directions. 

The Harvard Law Review (October, 1946, 
page 1316) seems to sustain the validity of 
this compromise. The facts justify the 
plaintiff in having brought the action for 
declaratory relief. (See Insurance Law Jour- 
nal, November, 1945, page 650.) 


What Is ‘Farmers’ 
or Private Estate Truck’’? 


In The Preferred Accident Insurance Com- 
pany of New York, Plaintiff v. Miller et al., 


Defendants (DC Pa., January 24, 1946 [24 
CCH Avutomosite Cases 1003]), the court 
had occasion to consider the meaning of the 
words “farmers’ or private estate truck” 
in an endorsement on a policy. The plain- 
tiff automobile insurer brought this declara- 
tory action to determine its obligations 
under a policy of automobile liability and 
property damage insurance which carried 
a “farmers’ or private estate truck” endorse- 
ment. The insured who operated a pig 
farm, fed his pigs exclusively on garbage 
collected in Philadelphia. His agent, who 
wrote the policy, called at the insured’s 
place of business at least once a week, and 
was acquainted with that business, includ- 
ing the purpose for which the insured truck 
was utilized. 


While the truck was being operated in 
Philadelphia, a collision resulted in the death 
of a minor bicyclist. The administrators of 
the boy’s estate brought an action now 
pending. The farmers’ truck endorsement 
provided coverage for the truck, assuming 
that it was used principally on or about 
the insured’s premises. The insurance com- 
pany contended that the daily trips made by 
the insured to Philadelphia to collect gar- 
bage constituted a suspension of the policy 
in that the truck was not “used principally 
on or about the named insured’s premises,” 
as provided in the endorsement. The court 
declared the endorsement valid and in effect, 
since the business of the insured fell within 
the modern definition of the word “farm.” 
In construing the endorsement, the court 
was of the opinion that the parties intended 
to cover the operation of the truck while 
off the insured’s premises, and that at least 
fifty-one per cent of the time it was used 
around the premises since, if the insured 
made six trips a week to Philadelphia, the 
trips would require only twenty-four hours 
a week. The court also took judicial notice 
of the long hours the insured’s business 
entailed. Therefore, the truck was used 
“principally on or about the insured’s prem- 
ises.” However, even if this were not so, 
the company would have been estopped to 
deny liability under the policy because 0! 
the agent’s knowledge of the facts. There- 
fore, the bill was dismissed. 

This is a narrow case which could have 
gone either way. As it involved a question 
of construction, the court’s conclusion may 


be as valid as the writer’s. [The End] 
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Digested from the Rocky Mountain Law Review 


for December, 1946 


The Exception 


in Insurance Policies of “Inhaling Gas’ 


By 


’ 


JOE GOODWIN 


N EXCEPTION in an insurance policy 
that the insurer will not be liable for 
death from inhaling gas has been variously 
construed by the courts. In the latest contro- 
versy on this subject, the Maryland Court of 
Appeals, in a case of first impression, Levinson 
v. Reliance Life Insurance Company of Pitts- 
burgh, Pennsylvania, — Md. —, 41 A. (2d) 
485 (1945), held that an exception that reads: 
“The benefit will not be payable if the death 
shall result from inhaling 
of gas, whether accidental or otherwise,” 
will not relieve the company from liability 
where the insured was found dead from 
breathing illuminating gas while asleep, as 
this did not constitute “inhaling gas” within 
the meaning of the policy since it was not a 
voluntary act of the insured. 


The landmark case that started this con- 
troversy was Paul v. Travelers’ Insurance 
Company, 1889, 112 N. Y. 472, 20 N. E. 347, 
where the excepted risk was phrased: “by the 
taking of poison, contact with poisonous 
substances, or inhaling of gas.” The court 
concluded that the company could only be 
understood to mean a voluntary and con- 
scious act by the insured and not an in- 
voluntary or unconscious act, and thus the 
exception did not cover death by asphyxia- 
tion from gas while the insured was asleep. 
Subsequent cases followed this decision. 

The case of Fidelity and Casualty Company 
v. Waterman, 1896, 161 Ill. 632, 44 N. E, 283, 
was the first case involving a policy in which 
the words “accidently or otherwise” were 
added to the exception of inhaling gas. The 
court, in effect, decided that the exception 
meant death resulting from anything, acci- 
dentally or otherwise, consciously, and by 
act of volition, drawn into the system by 
mspiration. The majority of the courts 
thereafter decided that unless the words 


“voluntary or otherwise” were used, there 
was an ambiguity in the terms of the excep- 
tion and the insurer would be held liable 
for an unconscious inhaling of gas. The 
instant Maryland case holds against the 
insurer because the weight of authority so 
holds, because of ambiguity of terms, and 
because a uniform interpretation is desirable. 

A minority of courts has dissented from 
this line of reasoning. In a dissenting 
opinion in Fidelity and Casualty Company v. 
Lowenstein, 1899, CCA-8, 97 F. 17, Justice 
Sanborn said: “If gas is unintentionally 
and unconsciously taken or inhaled, why 
is it not ‘accidentally’ taken or inhaled? 
If it is not, then why is it not ‘otherwise’ 
taken or inhaled? And how can gas get 
into the system in any other way than by 
being ‘accidentally or otherwise taken, ad- 
ministered, absorbed, or inhaled?’ ” 

In an analogous situation it was held that 
death from poison accidently taken under 
the mistaken belief that it was a harmless 
medicine was within the purview of a clause 
which merely excepted the taking of poison. 
(McGlother v. Providence Mutual Accident 
Company of Philadelphia, 89 Fed. 685 
(CCA-8, 1898). The court reasoned that death 
from poison under the mistaken belief that it 
was not poison was still a death from poison; 
that the phrase “death from poison” was 
greater than, and necessarily included, death 
from poison in any particular way, because it 
included death from poison in every way. 

The entire basis of the minority opinions 
is that the construction given by the 
majority simply inserts arbitrary contradic- 
tion into the plain terms of the exception, 
and that the clear intent of the parties is 
destroyed. To lend further weight to its 
argument the minority cites the Supreme 
Court of the United States in Jmperial F. 
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Insurance Company v. Coos County, 151 U. S. 
452. This Court declared and enforced the rule, 
“That contracts of insurance, like other con- 
tracts, are to be construed according to the 
sense and meaning of the terms which the 
parties have used, and, if they are clear and 
unambiguous, their terms are to be taken 
and understood in their plain, ordinary, and 
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to be poor reasoning for so deciding the 
question. That a mistake has been made by 
the courts is no valid reason for upholding 
that mistake and allowing a fallacy to 
become absolute law on the subject. [t 
seems that the desire of the courts to con- 
strue the wording of an insurance policy 
most strongly against the insurer has been 


popular sense.” 

The argument of the Maryland court that 
the weight of authority construes such an 
exception against the insurer and that a 
uniform interpretation is desirable seems 


carried to an illogical extreme, and that 
the court in future decisions would do well 
to take the words of an insurance policy 
at their face value as do the parties them- 


selves. [The End] 
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Henry K. Evans, director of the Traffic Engineering Division of the National 
Conservation Bureau, recently addressed a Police Traffic Forum in Williamsport, 
Pennsylvania. He stressed the fact that double parking apart from creating a 
traffic problem was an accident hazard as well. He told the assembled gathering 
that the problem had been solved in a great number of cities by banning com- 
mercial deliveries and pickups during rush hours, but added: “But even if com- 
mercial loading is entirely banned during peak hours, it must be taken care were | 
of during other hours of the day and it should be seen to that proper zones are operat 
set aside at the curb for this purpose.” during 
who | 
sought 
the sh 
the cz 
filed s 
sum 0 
reache 
trix ¢ 


use of 
ingly « 
in the 


Pennsylvania Commissioner Outlaws Insurance Agreement 


A fifty-three day strike of Pittsburgh hotel employees terminated with an 
agreement between the Hotel Association and the Hotel and Restaurant Em- 
ployees Alliance, Local #237, AFL. The agreement provided that the hotels 
would pay 4% of the monthly payroll of each hotel to a union committee which bis 
would use a portion of the sum to buy group life, accident, health and hospital Then 
insurance, and the balance to be placed in a reserve fund. Formerly the hotels dismis 
provided such insurance for the hotel employees. of Ap 
that y 
two o1 
to anc 
sons 4a 
ment 
tortfe; 


When the agreement came to the attention of the Commissioner, he concluded 
that it did not comply with the insurance laws of the Commonwealth and that 
the policy could not be issued in Pennsylvania. The laws of the state permit the 
writing of group insurance for unions, but, require that the premiums be paid 
by the union or the union and its members jointly. In this case, the Commissioner 
pointed out, the policy was to be written in the name of the union and the premiums 
paid by the employers. The amount that the employer was to pay the unions We 
was in excess of the premiums and as such was said to violate the spirit of the joint 
laws, regardless of the intent of the contracting parties. whose 

combi 
Engli: 
More About Portal to Portal Pay = s 
d 10 

The Casualty Insurance Division of the Texas Board of Insurance Com- has be 
missioners has recently ruled that retroactive Portal to Portal pay is not to be oof pr 
included in computing workmen’s compensation insurance premiums. joint 

them. 
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Digested from the Kentucky Law Journal 
for January, 1947 


Joint 
and Concurrent Tortfeasors 
Distinguished 


By E. DURWARD WELDON 


N THE RECENT CASE of Miller’s Ad- 
| ministratrix v. Picard, 301 Ky. 157 (1945), 
the Court of Appeals, like many other courts, 
has created a trap for the unwary in the 
use of the term joint tortfeasor and has seem- 
ingly departed from certain established rules 
in the State of Kentucky. Briefly, the facts 
were these: M employed S, the owner and 
operator of a taxicab, to transport her, and 
during the course of the journey, the sheriff, 
who held a warrant for the arrest of S, 
sought to stop his cab. S attempted to run 
the sheriff down. Then the latter fired into 
the cab and killed M. M’s administratrix 
filed suit against S, asking damages in the 
sum of $10,000. A settlement for $350 was 
reached, however, by which the administra- 
trix gave a full and complete release to S. 
Then the sheriff was sued. The lower court 
dismissed the petition. On appeal, the Court 
of Appeals affirmed the decision and held 
that where independent wrongful acts of 
two or more persons concur in contributing 
to and producing a single injury, such per- 
sons are joint tortfeasors and that a settle- 
ment with and a full release of one joint 
tortfeasor bars any action against the other. 


Were the defendants in the Miller case 
joint tortfeasors or were they wrongdoers 
whose independent and concurrent 
combined to produce a single result? The 
English rule (the Koursk, (1924) p. 140) is 
that such persons are not joint tortfeasors. 
Although joinder of concurrent wrongdoers 
has been commonly allowed under the codes 
of procedure in the United States, the term 
joint tortfeasors should not be applied to 
them, 


acts 


\ 


Among the sources on which the principal 
case relied to support the view that where 
independent wrongful acts of two or more 
persons concur in contributing to and pro- 
ducing a single injury, such persons must 
be regarded as joint tortfeasors, was a sec- 
tion from 52 American Jurisprudence (1944) 
451-452. There, however, both rules are 
stated; and there is shown to be a clear con- 
flict in the cases. The Kentucky court also 
cited Louisville Gas & Electric Company v. 
Beaucond, 188 Ky. 725 (1920), to support its 
holding that the sheriff and the taxi driver 
were joint tortfeasors. (Actually the de- 
fendants in the Beaucond case were inde- 
pendent and concurrent tortfeasors.) But, 
in so doing, it inadvertently overruled the 
earlier case on another point, namely, that 
a release of one joint tortfeasor does not 
release the others. It would seem to be the 
correct interpretation of the law that only 
joint liability is intended. It is not meant 
that the defendants should be joint tort- 
feasors in the real sense of the term but 
only that they are joined for the purpose of 
the suit. 


The second problem is that of the release 
of one wrongdoer only by the injured plain- 
tiff. The cases in Kentucky prior to the 
Miller case are in substantial accord to the 
effect that a release of, or a judgment against, 
one joint tortfeasor does not bar suit against 
remaining tortfeasors unless full satisfaction 
has been received in the first instance. Many 
of those decisions contain the same state- 
ment as in the Miller.case which results in 
treating concurrent, but independent, wrong- 
doers as joint tortfeasors. If the Kentucky 
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courts have allowed one tortfeasor acting in 
concert with another to be released without 
prejudice to later settlements with the others, 
it should be true, a fortiori, that one who 
is a concurrent tortfeasor may be released 
without barring a later recovery against 
the other, or others. 

The test of whether the tort is joint or 
concurrent should not be based upon the 
question of whether there was a release of 
one, but rather upon the question of whether 
full satisfaction has been received for the 
entire injury. The court held, however, 
that a release of one concurrent tortfeasor 
for $350 released all by barring the subse- 
quent suit against the sheriff. Prior Ken- 
tucky cases have adopted the better view 
by saying that unless full satisfaction is 
intended by the party giving the release, 
he may later sue those not released. The 
facts in the Miller case seem to indicate that 
the release for $350 was not intended by 
the releasor nor by the releasee as full satis- 
faction for the entire injury. 

There is no problem of double recovery 
or unjust enrichment in cases in which the 
parties intend only a partial satisfaction, 
for, in later actions, the earlier recovery is 
credited pro tanto against the amount of the 
judgment or settlement. Thus, that objec- 
tion is removed and the plaintiff is allowed 
to receive what he is justly entitled to obtain 
—full compensation for his entire injury. 
Only in those cases where the first settle- 
ment represents full or substantial satisfac- 
tion should later actions be barred. 

The arguments advanced here concerning 
the distinctions between joint and concur- 
rent tortfeasors and between a release, on 
the one hand, and satisfaction, on the other, 
receive additional support from the Ken- 
tucky statutes and cases which have inter- 
preted them. Section 454.040 of the Kentucky 
Revised Statutes provides: “In actions of 
trespass the jury may assess joint or sev- 
eral damages against the defendants.” Sel- 
lards v. Zomes, 68 Ky. (5 Bush), 90, 91 
(1868), interpreted this Section in terms of 
release by saying: 


“The liability of joint trespassers is several, 
and any one or all of them may be sued for the 
entire wrong; consequently, since our stat- 
ute of 1836, authorizing several judgments, 
a dismission or release of one or more who 
are sued, can not, per se, release the others.” 
(The defendants were actually joint tort- 
feasors and acted in concert.) 

Section 412.030 of the Kentucky Revised 
Statutes, passed in 1926, provides: “Contri- 
bution among wrongdoers may be enforced 
where the wrong is a mere act of negligence 
and involves no moral turpitude.” In Louis- 
ville Railway Company v. Louisville Taxicab 
& Transfer Company, 256 Ky. 827 (1934), and 
Consolidated Coach Corporation v. Burge, 245 
Ky. 631 (1932), it was held that this section 
changes the common law rule that no right of 
contribution could be enforced among joint 
wrongdoers in pari delicto. Where, as in 
Kentucky, several liability and the right of 
contribution among joint and concurrent 
wrongdoers exist, it may be stated all the 
more strongly that the release of either a 
joint or a concurrent tortfeasor does not 
release others in the same class, 

It is submitted that, as the proper basis 
for its decisions, the court should, in the 
first place, distinguish between joint and 
concurrent tortfeasors; and, secondly, allow 
later suits against the remaining joint or 
concurrent wrongdoers unless an approxi- 
mately full satisfaction from one or more of 
them previously has been received by the 
plaintiff. The Miller case creates a trap for 
the unwary. In the older law, the act, un- 
interpreted by the will behind it, was as- 
signed its solemn consequences. When the 
intention of the actor came to be given 
prominence (about the time when no lia- 
bility without fault, save in special circum- 
stances, began to be followed by the courts), 
the inevitable consequences of accident were 
not thrown upon the actor. This doctrine 
that a release of one is a release of all 
tortfeasors, whether joint or concurrent, 
should follow the present trend in the case 
of releases of a joint promisor in the law ot 


[The End] 
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Hotel Room, No Longer One's Castle 

Lincoln, Nebraska intends to enforce the city ordinance against smoking 
in bed in hotels. Mr. W. T. Riley was among the first to find that out. Arrested 
under this ordinance, he was found guilty, and fined $25 and court costs. 
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Opinions here and there: 


“The Attorney General Says—” 


CALIFORNIA DISCUSSES 
“BENEVOLENT’’ ORGANIZATION 





The Attorney General, confronted with 
the question of whether an organization 
comprised of employees of a common em- 
ployer and designed to provide disability 
benefits for themselves and their dependents 
was entitled to a certificate of exemption 
relieving it from procuring a certificate of 
authority, ruled that it was not. He ex- 
amined the statute and found that such an 
organization must be non-profit or charitable, 
in addition to being either purely religious 
or benevolent. While he agreed that there 
was authority for terming such an organiza- 
tion benevolent, he went on to say: “But 
in this case we are of the belief that the 
mere fact that the association provides 
benefits for its members does not, for this 
purpose, make it ‘benevolent’... It is ob- 
vious .. . that the sections involved con- 
template that the organization shall exist 
to carry on, and does carry on, definite benevo- 
lent work, that the administration of a plan 
of insurance of its members is not such 
work, and that the administration of such 
a plan of insurance is the purpose and will 
be the objective of this proposed organiza- 
tion.” Opinion of the California Attorney 
General, March 11, 1947. 


SELLING ACCIDENT INSURANCE 
AS ADJUNCT TO SMALL LOANS 


May loan companies, operating under 
Colorado’s Small Loan Act, sell accident 
and health insurance to the borrower, in- 
cluding its cost in the loan? The Attorney 


General's answer recited the statute that 





permitted a loan company to require insur- 
ance on tangible property deposited as secu- 
rity for a loan. It reasoned that if the 
legislature had intended to permit loan com- 
panies to require a borrower to carry acci- 
dent and health insurance, it would have 
stated so specifically. It further set forth 
the high rates of interest that such com- 
panies are, by law, permitted to charge, 
and concluded: “It would appear to be a 
logical inference that the legislature felt it 
was permitting a sufficiently high interest 
charge on loans made under the act to cover 
all risks attendant to the making of the 
loans, the only exception to be made being 
that contained in Sec. 15 (a), supra, relating 
to the insurance of tangible property.” 
Opinion of the Colorado Attorney General, 
March 7, 1947. 


EXTRA-POLICY BENEFITS 
VIOLATIVE OF STATUTE 





An insurance carrier circularized its policy- 
holders and told them that they would re- 
ceive certain medical and surgical benefits 
in addition to those set forth in the policy, 
at no additional cost. It stated that these 
benefits were not a part of the policy but 
a voluntary contribution to the welfare of 
the policyholders. The Attorney General 
said that these extra-policy benefits were 
violative of statutory provisions and consti- 
tuted “an inducement to insurance” within 
the terms of Section 625.20. That section 
provided: “No insurer shall offer, promise, 
give, sell or purchase, as inducement to in- 
surance or in connection therewith, any 
stocks, bonds, securities or property or any 
dividends or profits, accruing or to accrue 
thereon, or, except as specified in the policy 
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contract, offer, promise or give any other 
thing of value whatsoever as an inducement 
to insurance.” Opinion of the Florida Attor- 
ney General, February 1, 1947. 


MUNICIPALITY'S LIABILITY 
FOR NEGLIGENCE 


The Attorney General was asked whether 
a city which ran a natural gas distribution 
plant would be liable for its negligence and 
that of its employees in the case of fire, 
explosion and the like. The answer was 
in the affirmative. It quoted periodicals and 
cases to illustrate the liability that fastens 
when the municipality is engaged in a pro- 
prietary function, and for the proposition 
that engaging in the gas distribution busi- 
ness is a proprietary function. In conclu- 
sion, it laid down this rule: “From our 
research, we are of the opinion that a munici- 
pality owning and managing a gas distri- 
bution plant, is liable in tort for its negligence 
and [that] of its employees and may be 
sued for same in the same manner as a 
private individual corporation, partnership, 
co-partnership, engaged in a like business.” 
Opinion of the Louisiana Attorney General, 


January 6, 1947. 


FOREIGN HEALTH SERVICE 
MUST CONFORM IN MARYLAND 





The Insurance Commissioner asked the 
Attorney General whether an out-of-state 
non-profit health service organization had to 
conform to Maryland law relating to insur- 
ance companies. He replied that such organ- 
izations had always been considered as being 
in the business of insurance and, conse- 
quently, had to comply with the law. The 
only exceptions, according to the Attorney 
General, were those domestic non-stock 
companies organized under Article 23 of 
the Code of Public General Laws of the 
State of Maryland. “Foreign corporations 
not organized under the laws of this State 
are, therefore, not entitled to qualify under 
the special law applicable to non-profit hos- 
pital service plans, but must meet the re- 
quirements imposed by other laws relating 
to insurance.” Opinion of the Maryland 
Attorney General, February 3, 1947. 
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CAN'T SELL AUTOS 
AND AUTO INSURANCE 


Section 188 (2) of the New York insur- 
ance law provides: “Within the meaning of 
subsection one of this section, the sharing 
of a commission with the insured shall be 
deemed to include any case in which a 
licensed insurance agent or a licensed in- 
surance broker which is a subsidiary corpo- 
ration of, or a corporation affiliated with, 
any corporation insured, receives commis- 
sions for the negotiation or procurement of 
any policy or contract of insurance for such 
insured,” 

The Attorney General was asked whether 
this section was violated where a corpora- 
tion, selling automobiles under conditional 
bills of sale also owned all the stock of 
a licensed insurance brokerage corporation. 
The auto dealer thus received the benefit of 
all the insurance profits earned when it 
insured all the autos it sold, and was a 
named insured, along with the purchaser, 
on all the policies issued by the brokerage 
corporation. The commissions earned by 
the brokerage firm from the automobile 
business comprised more than ten per cent 
of its total commissions. 

The reply came in the affirmative. “Plainly 

the insurance brokerage corporation 
receiving commissions is affiliated with the 
automobile dealer corporation, one of the 
insureds in the policies covering the auto- 
mobiles sold. Under Section 188 (2), this 
constitutes a sharing a commission with the 
insured and is condemned.” Opinion of the 
New York Attorney General, March 18, 1947. 


MONOPOLY LAW 
INAPPLICABLE TO INSURANCE 





At the request of the Superintendent of 
Insurance, the Attorney General began a 
study of the legal aspects of the problem 
confronting the State of New York as a 
result of the Southeastern Underwriters’ deci- 
sion by the United States Supreme Court 
and the McCarran Act (Public Law 15). 
The latter made the Sherman Act, the Clay- 
ton Act and the Federal Trade Commission 
Act inapplicable to insurance until January 
1, 1948, when they would apply to the extent 
that the business of insurance is not regu- 
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lated by state law. The Attorney General 
traced the legislative and case background 
of New York’s anti-monopoly law (Don- 
nelly Act), and came to the conclusion that 
it was doubtful whether it applied to the 
business of insurance. He declared: “Against 
this background of the development of the 
statute to its present form, I find it impos- 
sible to advise you that it has a breadth 
comparable to the Sherman Act, embracing 
the whole field of business and commerce. 
The inhibitions of the statute are still all 
hinged upon acts designed to gain a mono- 
poly of or impose restraints upon ‘the manu- 
facture, production, marketing or sale of any 
article or product or service used in the 
conduct of trade, commerce or manufacture.’ 

In my opinion neither contracts of 
insurance nor the activities involved in the 
making and carrying out of such contracts 
have been brought within any of these cate- 
gories .. . You would be well advised to 
seek legislation specifically addressed to insur- 
ance.” In determining what form the desired 
legislation should take, the Attorney General 
looked to the congressional intent in enact- 
ing the McCarran Act. He came to the 
conclusion that the only abuses to be guarded 
against were private agreements to fix prices 
or control the industry on the terms of the 
combination, and that state-supervised rating 


systems would be upheld. He approved the 
forms that Penal Laws 530 and 580 took for 
use in the insurance business. Opinion of 
the New York Attorney General, February 
10, 1947. 


EMPLOYEES’ PENSION 
A CORPORATE FUNCTION? 





May a state-chartered building and loan 
association enter into an arrangement whereby 
it will pay insurance premiums on its em- 
ployees, that is, purchase an annuity payable 
at a normal retirement age? The Attorney 
General appreciated the object of the asso- 
ciation and lauded it; but he called to the 
attention of the State Examiner that no per- 
mission was granted by statute for such an 
expenditure. He added that if, conceivably, 
such permission was to be implied, the con- 
sent of the shareholders would have to be 
obtained and the bylaws amended before 
the money could be expended. That being 
accomplished, such a payment would have 
to be in the nature of compensation paid 
to the employees. He declared that it prob- 
ably would be legal if approved by the share- 
holders and the state examiner. Opinion of 
the North Dakota Attorney General, February 
24, 1947. 
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Multiple Underwriting Legislation 


Among the states that are considering enactment of multiple line underwriting 


legislation at the current legislature session is lowa. 


A senate bill, slightly 


altered by the house, has been passed by the latter permitting multiple risk 
writing of risks, as well as the reinsurance of them by companies having a policy- 


holders’ surplus of more than $1,000,000. 


Governor Dewey signed the New York Bill early this month. 


Endorsement Adds ‘‘Polio’’ Protection 


The Continental Casualty Company announced recently that they would 


provide coverage against poliomyelitis by endorsing their accident, health and 
hospitalization policies, for a charge, instead of issuing limited policies against 
the specific hazard. The coverage pays all expenses up to $5,000, including 
hospitalization, drugs, equipment, services of physicians and transportation within 
the United States. 
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What the Courts 
Are Doing 


VAGARIES 
IN JUDICIAL PROCESSES 


The Louisiana Supreme Court has, in the 
past, rendered some very interesting opin- 
ions on the construction of policies. It 
reached a new high in construing provisions 
against the insurer with its decision in 
Jackson et al. v. State Farm Mutual Automo- 
bile Insurance Company, 26 CCH AUTOMOBILE 
Cases 283. Our personal reactions support 
the stand taken by the dissenting faction of 
the court. The case was a direct action 
against an insurer on behalf of an injured 
third party. The question arose as to whether 
notice eighty-two days after an accident 
could be construed as given “as soon as 
practicable.” Inasmuch as the facts of the 
case are necessary to a complete under- 
standing, we set forth the statement of facts 
adopted by the Louisiana Court of Appeal, 
the intermediate court. 





The Court States the Facts 


“On March 31, 1943, at about 4:00 P. M., 
Carl E. Toler, while backing his 1936 Chev- 
rolet Coach automobile out of his garage in 
the rear of his house, occupied by himself 
and the plaintiffs herein, struck, ran over 
and immediately killed Wallace Larue Jack- 
son, the seventeen months old infant child 
of the plaintiffs. Plaintiffs, the father and 
mother of the said infant child, on Septem- 
ber 28, 1943, filed this suit against the de- 
fendant ... the liability insurer of the said 
Carl E. Toler, for damages growing out of 
the death of their infant child . . . 

“Mr. and Mrs. Jackson, with their infant 
son, were living in the house owned by 
Toler. Mrs. Jackson is the niece of Toler 

Toler failed to give immediate notice 


to the company or its Baton Rouge agent, 
for the reason, as testified by Toler, that he 
was led to believe that no action would be 
taken by plaintiffs for the death of their son 
However, upon ascertaining, in June, 
1943, that plaintiffs were claiming damages, 
he, on June 21, 1943, then visited defendant's 
local attorneys’ and agents’ office and noti- 
fied said office of the accident and gave a 
statement regarding the accident. 


“The pertinent provisions of the policy of 
insurance are as follows: ‘Upon the occur- 
rence of the accident written notice shall be 
given by or on behalf of the insured to the 
company or any of its authorized agents as 
soon as practicable. Such notice shall con- 
tain particulars sufficient to identify the 
insured and also reasonably obtainable in- 
formation respecting the time, place and cir- 
cumstances of the accident, the name and 
address of the injured and of any available 
witnesses...’ 


“The law governing the rights of the in- 
jured party under a policy of this kind is Act 
55 of 1930, amending Act 253 of 1918, which 
reads as follows: ‘Section 1, That... Pro- 
vided further that the injured person or his 
or her heirs, at their option, shall have a 
right of direct action against the insurer 
company within the terms and limits of the 
policy ... and said action may be brought 
either against the insurer company alone 
... provided that nothing contained in this 
act shall be construed to affect the provr 
sions of the policy contract if the same are 
not in violation of the laws of this State... 
It being the intent of this act that any action 
brought hereunder shall be subject to all ot 
the lawful conditions of the policy contract 
and the defenses which could be urged by 
the insurer to a direct action brought by the 
insured,’ ” 
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Insured an Average Policyholder 


The Supreme Court of Louisiana reasoned 
that Toler’s action in this case was not un- 
usual or careless; rather, it was what the 
average policyholder might have done under 
a similar statement of facts. The court com- 
mented that there was no fraud or collusion 
or showing of prejudice in the delay in giv- 
ing notice. It substantiated its point by 
reference to the right of direct action against 
the insurer: “When the injured party is in 
good faith, the rights given him against the 
insurer by Act 55 of 1930 are not, except in 
a very clear case, to be lost through the 
indifference or lack of diligence of the party 
who has already injured him.” The case 
was remanded for trial on the merits. 

It is interesting to note that the court 
made the observation that every such case 
of delaved notice should be determined on 
the facts and circumstances involved and a 
balancing of the equities apparent. The court 
is, further, to be complimented in ordering 
the case for trial on the merits, as it was 
undoubtedly for the trier of facts to deter- 
mine whether the eighty-two-day notice 
constituted notice “as soon as practicable.” 
The trial court could well be censured for its 
predatory conduct in sustaining the defend- 
ant’s second defense that notice “as soon as 
practicable” was not given the insurer; this 
seems to be a question of fact rather than 
one of law. 

Apart from the objective treatment of this 
case, certain questions were raised in the 
majority opinion of the intermediate court, 
the Louisiana Court of Appeal, and the dis- 
senting opinion of the Louisiana Supreme 
Court, which should be considered before 
complete satisfaction may be expressed as 
to the ultimate decision. 

The former court expressed the opinion 
that “as soon as practicable,” and similar 
expressions, meant “within a reasonable 
time.” It felt that in this case, if Toler had 
sued his insurer for reimbursement of a 
judgment rendered against him, the viola- 
tion of the contract of insurance would have 
defeated recovery. The insurer’s defense 
was as effective in the case of third parties, 
not party to the contract, because such had 
been the intention of the legislature. The 
court reviewed the case history in the State 
of Louisiana, and came to the conclusion 
that such was the better reasoning. 


Supporting Authority Criticized 


Criticism is made of the authority used 
by the Louisiana Supreme Court, directly in 
the dissenting opinion of that court, as well 
as inferentially in the majority opinion of 
the Court of Appeal. (Jones v. Shehee-Ford 
Wagon, etc., 183 La. 293.) The lower court 
pointed out that this decision rested on the 
fact that a delay of twenty-six days was 
substantial compliance with the provisions 
for notice of the accident in the case. The 
dissenting opinion of the Louisiana Supreme 
Court pointed out that the notice clause in- 
volved in this case was substantially differ- 
ent from the one in the Jackson case. It 
read: “The Assured shall give to the Com- 
pany, or its authorized agent, immediate 
written notice of any accident causing loss 
covered hereby and shall also give like no- 
tice of claims for damages on account of 
such accidents.” The insured gave notice 
to the insurer some twenty-six days after 
the accident, but as soon as he had notice 
that a loss covered by the policy had re- 
sulted from the accident. The court in its 
dissent said that the grounds given by the 
court for its decision would warrant the 
same result in a case where no notice was 
given the insurer, i. e., good faith. It con- 
cluded: “But to allow recovery in a case 
where notice has not been given, it would 
be necessary to hold that the words in the 
statute ‘within the terms and limits of the 
policy’ and ‘lawful conditions of the policy’ 
as used therein do not refer or have appli- 
cation to a provision in a policy of insurance 
requiring the giving of notice of an accident 
by the insured.” 


Inapplicable Law 


While we appreciate the justice of the 
Louisiana Supreme Court’s position in re- 
turning to the trier of fact the question as 
to whether the notice was given “as soon as 
practicable,” it seems to us that much time 
has been lost in a discussion of inapplicable 
law. The number of days, the surrounding 
circumstances and the matter of prejudice 
are clearly considerations for the jury or the 
trier of facts. The question of law centers 
about what ambiguities lie in the construc- 
tion of the contract’s written words. What 
did the policy mean by “as soon as practi- 
cable”? Did it mean as soon as the insured 
was aware of the accident and the resulting 
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injury, or as soon as he .was aware of the 
claim’s being made against him or his in- 
surer? 

Since both the lower and the higher courts 
agree that the purpose of the clause was to 
permit the insurer to gather facts and infor- 
mation concerning the accident in order to 
facilitate a settlement, the common-sense 
approach to the question apparently would 
deny the insured any right to do any think- 
ing as to whether a claim was going to be 
made. For reasons other than the settle- 
ment of the immediate case, companies are 
interested in accidents. Statistics on the 
frequency of accidents, on their nature and 
on their severity are extraordinarily helpful 
in the resolution of rating and other under- 
writing problems, and often dictate the in- 
clusion of such clauses in policies. 


A Fair Result 


Doubtless the majority opinion of the 
Louisiana Supreme Court reached a fair 
result when it remanded the case to allow 
the trier of fact to pass upon the reason- 
ableness of the notice; but it also should 
have instructed the lower court and afforded 
an opinion as to the ambiguity of the clause 
involved, as mentioned above. That court 
merely went off on the ground that Toler 
had acted as a normal policyholder and had 
practiced no fraud or collusion, and that the 
insurer had not been prejudiced. In addi- 
tion, under Act 55 the injured party should 
not suffer the loss of his rights through the 
indifference or lack of diligence of the in- 
sured. 

Neither the majority opinion nor the dis- 
senting opinion of the intermediate Court of 
Appeal, however, has answered the chal- 
lenge of the Supreme Court’s dissenting opin- 
ion to the effect that the same conclusion 
might well have been reached in a case 
where no notice whatsoever was given the 
insurer. Certainly, such was not the intent 
of Act 55 when it clearly stated that all ac- 
tions brought “shall be subject to all of the 
lawful conditions of the policy contract and 
the defenses which could be urged by the 
insurer to a direct action brought by the in- 
sured.” 

There is authority in Louisiana for hold- 
ing that notice provisions in a policy do not 
come within the expression “terms and lim- 
itations of the policy” (Edwards v. Fidelity 


& Casualty Company, 11 La. App. 176), but 
the Louisiana Court of Appeal dismissed it 
on the basis that it was a minority opinion 
and an ill-considered view. Furthermore, 
the majority did not subscribe to that point 
of view in handing down its decision. 


Reductio ad Absurdum 


Therefore, if we subscribe to the theory 
that the term “as soon as practicable” means 
either, after the accident has occurred or 
after the insured knows the injured is going 
to sue; if the notice provision is not to be 
considered a “term or condition” of the pol- 
icy; and if the injured may prevail against 
the insured regardless of the number of 
days so long as there is no fraud or collu- 
sion or prejudice to the insurer, then we can 
agree with the conclusion in this case. Just 
as it may have been, on the facts of this 
particular case—and we take no position on 
that point—it seems that the law applied 
might be pursued ad absurdum, Even with 
the Supreme Court’s caution that every case 
should “stand on its own facts and circum- 
stances,” it is not inconceivable that one 
could imagine a situation similar in every 
way to the case at bar, except that one day 
prior to the expiration of the statute of lim- 
itations for such actions the injured party 
decided to bring suit and informed the in- 
sured, who in turn informed his insurer. 
On the principle enunciated in this case, 
where there was no fraud or collusion or 
prejudice to the insurer, could the Supreme 
Court of Louisiana do anything else but ar- 
rive at the same conclusion as in the Jackson 
case? 


Judicial Legislation 


Is this another instance of judicial legis- 
lation by one of our courts? Or is this a 
case of a court’s rewriting an insurance con- 
tract to effect substantial justice? Meri- 
torious as the intent of that arm of the law 
may be, it is well to apply some measure of 
restraint to such bodies, to remind them of 
their place in our scheme of government. 
We are not averse to the triumph of justice 
in all instances, But justice is a relative 
term, very often determined by the pattern 
that parties have designed or contracted for, 
against the background of existing law. In 
this case, by legislative enactment, an in- 
jured party was given a right of action he 
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did not have before, but under certain con- 
ditions. The court wiped away these condi- 
tions because they seemed fair in this case. 
Where specific legislation has created a right, 
interpretation of it does not grant the power 
to make exceptions. That also is within the 
province of the legislature. 

On the other hand, it is granted that a 
court has the right to interpret an insurance 
contract. It is also a settled principle that 
where an ambiguity exists, courts will con- 


strue a policy most strongly against the in- 
surer, the one who drafted the contract. Is 
it not adding to the contract rather than re- 
solving an ambiguity when the statement 
“Upon the occurrence of an accident writ- 
ten notice shall be given by or on behalf of 
the insured to the company or any of its 
authorized agents as soon as practicable,” is 
interpreted to mean “as soon as practicable 
after there is knowledge that a claim would 
be made?” The conclusion seems inescapable. 


$$. SS 


Major League Retirement Income 


Another announcement has recently come from the office of the baseball 
commissioner. A plan of insurance and annuity has been devised whereby 
players are to be insured during their playing careers and will receive an income 
upon retirement. For the insurance feature of the plan the clubs will pay the 
full premium; on the annuity, it will pay three quarters of the premium. While the 
retirement benefits will only range from $50 to $100 a month, a far cry from 
baseball salaries, it should help ex-ballplayers weather the storm. The exact 
amount of the benefit will depend upon length of service. The insurance provided 
will be in an amount ranging from $5,300 to $10,600. 


Pennsylvania Regards Increased Hospital Costs 


When he recently approved the contracts entered into by non-profit hospital 
plans with member hospitals, and the increase in rates to subscribers, the Pennsyl- 
vania Commissioner stated that such costs must not increase beyond the ability 
of the average man to pay. He declared that the policy of his department would 
be one of watchful waiting in the interest of the buying public. 


Unsatisfied Judgment Fund in Ontario? 


Certain new legislation has been requested in Ontario to bolster the financial 
responsibility laws in that province. An unsatisfied judgment fund, similar to 
that in force in Manitoba has been proposed. Each licensed driver would be 
taxed $1 to create a fund out of which judgment would be paid where it is shown 
that an automobile accident defendant is unable to meet a personal injury claim. 
The limits of satisfaction proposed are $5,000/10,000 and no redress is afforded 
for property damage claims. In these cases the defendant will have to reimburse 
the fund in addition to proving financial responsibility before being permitted to 
return to the highways. 
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IN THE CURRENT PARADE OF CASES wi TUUUEEAED EATER 


Carriers’ Lability—Bus passenger in- 
jured—Emergency (Va.) 348 
Constitutionality of Statutes—Finan- 
cial Responsibility Law (Ohio) 
Guest Statute—Child alighting from 
moving tratler (Ark.) 
Humanitarian Doctrine—Child in alley 
hit by truck (Mo.) 
Insurer’s Liability 
Cancellation notice misaddressed 
(Tex. ) RK 
Cooperation clause breached (Mass.) 3. 
Fire insurer v. Collision insurer 
(Pa.) 
Loading and unloading clause 
(Mass.) 
Omnibus clause (Colo.) 
Theft—Proof of loss—(Va.) 
Judgments—Bankruptcy discharging— 
“Willful and malicious” exception 
(Cal.) 
Municipality's Liability 
Fire hose in Street (Ga ) . 
Police car stopped on highway (Cal.) : 
Owner's Liability 
Cow on highway (Wash.) 
Permissive use—A ccident on private 
property (Cal.) aging 
Unlighted trailer—Mechanic injured 


(Minn.) . 


Policeman’s Liability—Chased car col- 
liding with oncomer (Ky.) 
Practice and Procedure 
Improper argument of counsel— 
(N. H.) 
Instructions—Hit and run_ statute 
(Ga.) viet 2 
Joinder of causes of action—lVife’s 
action for injuries and for hus- 
band’s benefit (Kan.) 
Property Damage—Market value v. 
OPA ceiling price (Ky.) 
Respondeat Superior 
Moving contract—Employee of own- 
er accompanying driver (N. H.) 
Prima facie case (N. C) 
Speed—Horse struck by truck (La.) 
Statutes Construed 
Nonresident Motorists Law (Vt.) 
Right to inspect records of Motor 
Veh'cle Department (Md.).. 
Survival statute (Pa.) 
Violation of Ordinances—Sudden stop 
of taxi—Rear-end collision (La.) 
Violation of Statutes—Cutting the but- 
ton—Pedestrian injured (Cal.) 
Wrong Side of Road 
Contributory negligence—Elbow pro- 
truding from window (Tex.) 


Smoke over street (Va.)... 
Truck-trailers passing (Mo.) 


CUCL UCONN nan at eantnne anne eneeedcnenenneneesveenennnnnnangnenadnnenennggennnenggnenentgnnengnenganernonnnnnggongnnnccanecicauscecceccoesuuuuccnncuuqancnanuanenaqsisuncacanaqnnenanaquaqnaenaqyauaquueneanuanneattevegnvsnnnygeereniueeatin 


COLLISION WITH COW 


(WASHINGTON) 


e Township herd law 
Improper attendance 


At twilight defendant’s sister opened the 
pasture gate. The cattle came out onto the 
highway, and as the gate to the barn lot 
was closed, continued to graze along the 


highway. A straggler was struck by plain- 
tiffs’ automobile. Seeking to recover for the 
damage to their automobile, plaintiffs al- 
leged that the accident was caused by de- 
fendant’s negligence in permitting his cattle 
to be upon the public highway without be- 
ing properly attended. A township herd law 
provided that no horse, mule, cow, hog, 
sheep or goat should be permitted at large 
upon the highway. Plaintiff driver was trav- 


watuctvccvcctttttcttscrcretnvntcetcT 


PAGE 338 


ILJ—APRIL, 1947 





unit! 


eling 
with | 
nor h 
until 
the co 
is amy 
of the 
of th 
neglig 
tendit 
taken 
ment 
et al 
Court 
1946. 

Sath 

Walt 


CAN 
MISA 


(TEX/ 
© 


Aft 
broug 
had 
policy 
insur: 
liable 
prior 
the po 
The | 
day, ’ 

WI 
by th 
ance 
cellat 
in th 
the i 
bear 1 
show 
addre 
pany. 
rely 
cance 
them 
that 
of ca: 
Policy 
firme 
Texa 


ST 


AU’ 


uuu LUVUENUUAAU ELENA EATER UNA UAN ENA ANAT ANNAN AANA ANNAN NANA ATEN THAN NUNN NAH NAU NN ANHONUANNN aa eN Naa ean onueNneaT ona aa eeunone ean ane eeU aN naUeNEeOENOEeND nen 


eling at a speed of thirty miles per hour, 
with his headlights turned on, Neither he 
nor his wife saw the cows on the highway 
until just prior to the collision. Concluded 
the court: “We are of the opinion that there 
is ample evidence to sustain the conclusion 
of the trial court that the proximate cause 
of the collision was the carelessness and 
negligence of defendant in not properly at- 
tending his cows while they were being 
taken from the pasture to the barn.” Judg- 
ment for plaintiffs was affirmed.—Schouten 
et al. v. Jacobs. Washington Supreme 
Court, Department One. December 27, 
1946. 26 CCH AUTOMOBILE CASEs 625. 


Sather, Livesey & Kingsbury, for Appellant. 
Walter F. Fisher, for Respondents. 


CANCELLATION NOTICE 
MISADDRESSED 


(TEXAS) 


e Effectiveness of notice 
Insured’s failure to receive 
Duty of insurer 





After having his car repaired, plaintiff 
brought an action against the company which 
had issued him an automobile collision 
policy, seeking to recover for the loss. The 
insurance company asserted that it was not 
liable because the policy had been cancelled 
prior to the accident. The address given in 
the policy was Star Route, Holliday, Texas. 
The cancellation notice was sent to Holli- 
day, Texas, and plaintiff failed to receive it. 


When a policy provides for cancellation 
by the insurer’s mailing notice in compli- 
ance with the terms of the contract, can- 
cellation is effective as of the date specified 
in the notice, whether actually received by 
the insured or not; but that notice must 
bear the address contracted for, i. e., the one 
shown in the policy or the insured’s last 
address as shown by the records of the com- 
pany. Defendant could not be permitted to 
rely upon one part of the provision for 
cancellation and not be required to observe 
them all, especially when it was apparent 
that it did not attempt to send its notice 
of cancellation to the address shown in the 
Policy. Judgment for the insured was af- 
firmed.—Gulf Insurance Company v. Riddle. 
Texas Court of Civil Appeals, Second Su- 


preme Judicial District. January 31, 1947. 
26 CCH AUTOMOBILE CASEs 645. 

Strasburger, Price, Holland, Kelton & Miller: 
Mark Martin, Dallas, Texas, for Appellant. 


Smoot & Smoot, Wichita Falls, 


Texas, for 
Appellee. 


COOPERATION CLAUSE 
BREACHED 


(MASSACHUSETTS) 


e Inaccurate information furnished 
Defense of action continued 
Reservation of rights 





After recovering a judgment against the 
driver of the automobile in which she was 
riding at the time of the accident, plaintiff 
brought a bill in equity to reach and apply 
the obligation of the insurance company 
under a motor vehicle liability policy issued 
to the driver. The policy contained a co- 
operation clause and a provision that no 
action would lie against the insurer unless, 
as a condition precedent, the insured had 
fully complied with all the terms of the 
policy. Twelve days after the accident, 
the insured made a statement concerning the 
accident to a company representative. How- 
ever, she refused to sign the statement be- 
cause her husband would not approve it. 
At the time of the trial, she testified to a 
substantially different version of the acci- 
dent, repudiating material portions of the 
statement. She further admitted that she 
desired to see plaintiff, her sister, compen- 
sated for her injuries. After a finding was 
made by an auditor in favor of plaintiff, the 
insurer wrote to the insured that it would 
continue in the defense of the action subject 
to the reservation, made before the finding 
was announced, that it disclaimed all lia- 
bility under the policy because of the in- 
sured’s breach of the cooperation clause in 
furnishing the insurer inaccurate informa- 
tion. The company further informed the 
insured that she was at liberty to engage 
personal counsel at her own expense. There- 
after the jury returned a verdict for plaintiff. 
After judgment was entered, the insurer in- 
formed the insured that it would not honor 
the execution. 


The court agreed ‘with the trial judge 
that the insured had violated the coopera- 
tion clause and that the disclaimer of lia- 
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bility was justified. Notice of disclaimer 
was given to the insured as soon as possible 
after the grounds for it had been discovered. 
Cooperation requires that there be an effort 
to tell the truth, and the insurer was not 
estopped from denying liability—Salonen v. 
Paanenen et al. Massachusetts Supreme Ju- 
dicial Court. Plymouth. January 6, 1947. 
26 CCH AUTOMOBILE CASEs 635. 
A. F. Lyon, for Plaintiff. 


H. B. White, for Defendant Maryland Cas- 
ualty Company. 


CONSTITUTIONALITY OF 
FINANCIAL RESPONSIBILITY LAW 


(OHIO) 


@ Failure to satisfy judgment 
Revocation of operator’s license 
Police power 





After plaintiff failed to satisfy a judgment 
for damage caused in an automobile colli- 
sion, the Registrar of Motor Vehicles 
revoked his license to operate a motor ve- 
hicle and his certificate of registration. 
Thereafter plaintiff filed a petition in error, 
claiming that Section 6298-1 G. C. of the 
Financial Responsibility Act, authorizing 
the Registrar to revoke a license, is uncon- 
stitutional and in violation of the constitu- 
tional guaranty of due process of law. 


Held the court: “This class of legislation 
falls within the police power of the state under 
which the legislature is given an exceedingly 
broad power. It lies within the power of 
the legislature to enact legislation con- 
trolling the operation of motor vehicles on 
the public highways, prescribing who may 
operate such motor vehicles, and under what 
conditions such right shall be denied. The 
legislature is not restricted in the exercise 
of this power unless the enactment violates 
some specific constitutional provision or the 
provisions of the enactment are found to be 
an unreasonable exercise of the power. 
Plaintiff was given a remedy under the Act, 
and he pursued it. He had his day in court. 
We are of the opinion that the provisions of 
these sections meet the test of due process 
of law and are not in violation of the due 
process clause in the United States Consti- 
tution or the due course of law clause in the 
State Constitution.” Judgment of the lower 
court for defendant was affirmed.—Ragland 


v. Wallace, Registrar of Bureau of Motor 
Vehicles of State of Ohio. Ohio Court of 
Appeals, Franklin County. October 4, 1946, 
26 CCH AvutomosiLe Cases 864. 


L. F. Henderson, 265'%4 High Street, Columbus 
15, Ohio, for Plaintiff, Appellant. 


Hugh §S. Jenkins, Attorney General; Richard 
C. Gerken, Assistant Attorney General, State 
House Annex, Columbus 15, Ohio, for Defend- 
ant, Appellee. 


NEGLIGENT HUSBAND 
RECOVERS FOR WIFE'S DEATH 


(PENNSYLVANIA) 


@ Suit as administrator 
Survival statute construed 





The Barringer and Stafford families at- 
tended a midnight show in a neighboring 
town. On the return trip arrangements 
were made for Barringer to drive the car, 
as Stafford, the owner, was tired. At four 
o’clock in the morning Barringer collided 
with the rear-end of defendant’s truck. The 
Staffords and Barringer were injured in the 
accident, and Barringer’s wife was instantly 
killed. The Staffords brought an action 
against the truck owner and against Bar- 
ringer, and Barringer brought a wrongful 
death action and an action under the sur- 
vival statute against the truck owner. The 
truck driver had slowed down to five miles 
per hour and was engaged in conversation 
with the driver of a disabled vehicle when 
the rear-end collision occurred. The court 
held that the concurrent negligence of Bar- 
ringer and the truck driver was the proxi- 
mate cause of the accident. The truck driver 
was guilty of causal negligence in failing to 
have lights on the rear of his vehicle, in ac- 
cordance with the statutory requirements, 
and in failing to drive at a rate of speed 
which was reasonable and proper under the 
circumstances. Barringer was guilty of 
causal negligence in failing to operate the 
car in such a way that he could bring it to 
a stop within the range of his headlights 
and within the assured clear distance ahead. 

Stafford, who had turned over the con- 
trol of the car to his friend and gone to 
sleep in the back seat, created a bailment 
relationship rather than a joint enterprise. 
He was entitled to recover from both drivers 
for the injuries he sustained and for the ex- 
pense and loss of services incurred by his 
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wife’s injuries. His wife was also entitled 
to recover for the injuries she sustained in 
the accident. On the other hand, Barrin- 
ger’s contributory negligence precluded his 
recovery for his personal injuries. Nor 
could Barringer recover for the wrongful 
death of his wife since the action was barred 
by the statute of limitations and he was 
guilty of contributory negligence. How- 
ever, he was entitled to recover, as the ad- 
ministrator of his wife’s estate, under the 
survival statute. Although it would appear 
contrary to public policy to permit a hus- 
band to profit by his own contributory neg- 
ligence, the court held that the right of the 
administrator to institute an action under 
the survival statute was a creature of the 
legislature. It was not the province of the 
court to write into the statute an exception 
which the legislature did not see fit to make. 
—Stafford et ux. v. Roadway Transit Com- 
pany, Barringer, Third-Party Defendant. 
United States District Court, Western Dis- 
trict of Pennsylvania. February 13, 1947. 
26 CCH AvutomosiLe Cases 756. 

Thomas B. O’Connor, Masonic Temple, Erie, 
Pennsylvania, for Plaintiffs Stafford. 


Maurice J, Coughlin, Masonic Temple, Erie, 
Pennsylvania, for Plaintiff, Third-Party Defend- 
ant Barringer. 


Frank B. Quinn; English, Quinn, Leemhuis & 
Plate, Erie, Pennsylvania, for Defendant. 


NONRESIDENT'S 
“ABSENCE FROM STATE” 


(VERMONT) 


@ Wrongful death action 
Nonresident motorists’ law 
Statute of limitations 





The accident which resulted in the death 
of the decedent occurred while defendant 
was driving his automobile in Vermont. 
More than two years after the death of the 
decedent, the administrator brought suit 
against defendant, who at all times was ab- 
sent from and resided out of the state. Un- 
der P. L. 5001, as amended by No. 117 of 
the Acts of 1935, the operator of a motor 
vehicle in Vermont by a nonresident is 
equivalent to an appointment by the nonresi- 
dent of the commissioner of motor vehicles 
for service of process. The writ in this ac- 
tion was served on the commissioner of 
motor vehicles. Under the provisions of 


MM 


P. L. 2860, a wrongful death action must be 
brought within two years from the death of 
the decedent, but the time the defendant is 
absent from and resides out of the state is 
not taken as a part of the time limit for 
commencement of the action. Defendant 
contended that because he was at all times 
amenable to service upon the commissioner 
of motor vehicles, he was not “absent from 
the state” and, as a consequence, the two- 
year statute of limitations was not tolled. 


Construed the court: “The purpose of the 
tolling provision is to preserve a plaintiff’s 
right of action during the time when it is 
impossible to serve process personally on a 
defendant or attach his property in this 
state. By P. L. 5001, which was passed sub- 
sequent to P. L. 2860, as amended, the right 
is given a plaintiff to make service on a non- 
resident which would have the effect of 
personal service on him... . It follows that 
the suspending provisions of P. L. 2860, 
relating to absence from and nonresidence 
in this state, now have no application to 
cases such as the one at bar.” Judgment 
overruling plaintiff's demurrer was affirmed 
and judgment entered for defendant.—Reed, 
Adm. v. Rosenfield. Vermont Supreme 
Court. February 4, 1947. 26 CCH Avto- 
MOBILE CASES 746. 

Ernest F. Berry, Barber & Barber, Brattle- 
boro, Vermont, for Plaintiff. 


Ryan, Smith & Carbine, Rutland, Vermont, 
for Defendant. 


RIGHT TO INSPECT 
MOTOR VEHICLE RECORDS 


(MARYLAND) 


@ Mandamus proceeding by attorney 
Motor Vehicle and Financial Respon- 
sibility Acts construed 





A member of the Maryland bar applied 
for a writ of mandamus to compel the Com- 
missioner of Motor Vehicles of the State 
of Maryland to keep open to public inspec- 
tion the reports of motor vehicle accidents 
received by the department. He asserted 
that a large portion of his business consisted 
of representing clients in damage suits aris- 
ing out of motor vehicle accidents and that 
he had been denied permission to inspect 
several reports, as a result of which he had 
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been caused great inconvenience and dam- 
age. Under the Maryland Motor Vehicle 
Act of 1943, all records of the Department 
of Motor Vehicles, other than those declared 
by law to be confidential for the use of the 
Department, were open to public inspection 
during office hours. The question before 
the court was whether this provision was 
repealed by the Motor Vehicle Financial Re- 
sponsibility Act of 1945, 


Construed the court: “While the Motor 
Vehicle Financial Responsibility Act of 1945 
makes every report of a motor vehicle acci- 
dent inadmissible in evidence at the trial 
of a suit for damages, it does not repeal the 
provisions of the State Motor Vehicle Act 
of 1943 that all records of the Department, 
other than those declared by law to be con- 
fidential, shall be open to public inspection 
during office hours. The law does not favor 
repeals by implication, unless there is a 
manifest inconsistency between the earlier 
and later statutes, or unless their provisions 
are so repugnant and irreconcilable that they 
cannot stand together.” The court further 
declared that a writ of mandamus was the 
proper remedy to compel a public official to 
perform a ministerial duty in which the ap- 
plication for the writ has a sufficient inter- 
est. An attorney has a sufficient interest, 
since he represents his client in an impor- 
tant confidential relationship and receives a 
fee for his services—Pressman vy. Elgin, 
Commissioner of Motor Vehicles of the State 
of Maryland. Maryland Court of Appeals. 
Filed January 8, 1947. 26 CCH AvuTOMOBILE 
Cases 775. 

Hyman A. Pressman, for Appellant. 

J. Edgar Harvey, Assistant Attorney General, 


William Curran, Attorney General, for Appel- 
lee. 


TRUCK-TRAILERS EXPLODE 
ON BRIDGE 


(MISSOURI) 


© Physical facts 
“Close as practicable to right-hand 
side” 

Plaintiff was driving a truck-trailer in a 
northerly direction along the highway, and 
his wife was following him, driving another 
truck-trailer belonging to plaintiff. As 
plaintiff approached a bridge, he saw de- 


fendant’s transport coming from the north, 
When he passed the transport, it was tray- 
eling between fifty and sixty miles per hour. 
After plaintiff crossed the bridge, he looked 
back to see if his wife had cleared it and 
saw smoke at the south end of the bridge. 
For the first time he noticed marks and 
damage on the side and rear end of his 
trailer, The transport and the truck-trailer 
which the wife was driving had collided at 
the south end of the bridge. An explosion 
and fire resulted, and the bodies of the per- 
sons in both vehicles were burned beyond 
recognition. In an action to recover for the 
death of his wife and for damage to his 
truck-trailer, plaintiff charged that defend- 
ant’s driver was operating defendant's equip- 
ment at a high and dangerous rate of speed 
and that he failed to drive as close as practi- 
cable to the right-hand side of the highway. 


The truck-trailer operated by plaintiff 
sustained cuts and slits in the metal side of 
the transport, and the reflector and clear- 
ance lights on the rear of the trailer were 
broken. The jury was entitled to find that 
defendant’s operator drove the tractor in 
such a manner that it struck a bridge post, 
and as indicated by the tire marks, lost con 
trol of his vehicle, which left the west side 
of the highway and ran into the tractor- 
trailer operated by plaintiff’s wife. Such a 
finding would be supported by the physical 
facts. Plaintiff's tractor-trailer was on the 
east side of the highway parallel with the 
slab on that side, whereas defendant's trans- 
port had jackknifed across the highway. 
Judgment for plaintiff was affirmed.— 
Johnessee v. Central States Oil Company. 
Kansas City Court of Appeals, Missouri. 
February 3, 1947. 26 CCH AvtTOMoBILE 
Cases 695. 


LESSEE AS ADDITIONAL INSURED 


(COLORADO) 


@ Lease of insured vehicle 
Omnibus clause 
“Permissive” use construed 


The insured owner of a truck leased the 
vehicle to one Markley. While Markley was 
operating the truck, it was involved in a 
collision which resulted in an action against 
him. The insurance company denied liabil- 
ity under the policy, whereupon Markley 
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brouglit an action against the insurance com- 
pany to recover the amount he was forced 
to expend in settlement of the claim. The 
sole question presented was whether Mark- 
ley was an additional insured within the 
meaning and intent of the omnibus clause. 
The insurance company argued that Mark- 
ley’s use of the truck was not “with the 
permission of the named insured,” in that 
the right to complete control of the truck, 
given to Markley under the lease. made his 
possession one of contract and absolute right 
rather than one of mere permission; that the 
word “permission” implies power or author- 
ity to refuse; and that the extension of an 
agency to the person using the vehicle ex- 
ists only when the named insured retains the 
right of control and can terminate such use 
at will 

Citing from Corpus Juris, the court de- 
clared: “The verb ‘permit’ is derived from 
the Latin word ‘permittere,’ which means to 
concede, to give leave, to grant. It is a word 
of considerable elasticity. Nothing con- 
tained in Webster’s definition of the word, 
or in any other which we have found, sug- 
gests the limitation of meaning urged by 
the insurer, that a permissive use means by 
its very terms use revocable at will. The 
most that can be said for the insurer’s con- 
tention is that the word ‘permission’ might 
be used in the narrow sense of authority 
terminable at will, or that it might be used 
in the more inclusive sense of authority of 
contractual or legal basis. Such being the 
case, under common rules of construction 
as applied to an insurance policy, it must be 
construed against the company and in favor 
of the insured.” Judgment for Markley was 
afirmed—Royal Indemnity Company v. 
Markley, d. b. a. M & M Truck Company. 
Colorado Supreme Court. March 17, 1947. 
26 CCH AutomosiLe CAsEs 985. 

Bancroft, Blood & Laws, for Plaintiff in Error. 


— ee & Wormwood, for Defendant in 
rror, 


FIRE INSURER v. 
COLLISION INSURER 


result of the collision, the truck caught fire, 
resulting in further damage. The fire insurer 
satisfied the claim for the fire loss under a 
“loan receipt” and then brought an action 
against the collision insurer on the theory 
that it was liable for the entire loss. The 
collision endorsement excluded coverage for 
“all loss or damage caused directly or in- 
directly by fire from any cause whatsoever.” 
The fire insurer argued that defendant might 
have worded the policy so as to exclude fire 
losses following collision, but insisted (1) 
that defendant failed to do so because the 
exclusion clause appeared in the endorse- 
ment and not under the printed heading 
“Exclusions” in the main policy, thereby 
misleading the reasonable insured into the 
belief that fire losses were not excluded from 
coverage; (2) that the basic risk insured 
against under the policy was collision, which 
included fire as a natural consequence there- 
of, and the language of the clause was not 
sufficiently specific to exclude liability 
where fire was consecutive to, rather than 
concurrent with, collision as a cause of 
damage. 


The court discarded both contentions. 
“The clear and unambiguous meaning of 
this phrase embraces within its scope not 
only the general situation where fire is one 
oft a series of consecutive causes, set in 
operation by some other initial cause, but 
also the specific situation where the initial 
cause is a collision, the basic risk insured 
against in this case.” Judgment for the 
collision insurer was affirmed.—Service 
Trucking Company, Inc., et al. v. American 
Casualty Company of Reading, Pennsylva- 
nia. Pennsylvania Superior Court. Filed 
March 4, 1947. 26 CCH AutomopsiLe CAsEs 
924. 

Horace Michener Schell, 1804 Lincoln-Liberty 


Building, Philadelphia, Pennsylvania, for Ap- 
pellants, 


Thomas E. Comber, Jr., 2228 Land Title 
Building, Philadelphia, Pennsylvania, for Ap- 
pellee. 


WIFE CAN SUE 
FOR HUSBAND'S DAMAGES 





(PENNSYLVANIA) 


¢ Fire following collision 
Collision endorsement exclusion 


A truck was damaged by a collision with 
an object on the side of the road. As a 


STUNT 


AUTOMOBILE 


(KANSAS) 


e Bus passenger injured 
Joinder of causes of action 


A married housewife sustained personal 
injuries while riding in a bus operated by 
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defendant. Two causes of action were set 
forth: one for personal injuries, and the 
second for loss of services on behalf of her 
husband and family. The bus company de- 
murred on the ground of improper joinder 
and insufficiency of the pleadings to state 
causes of action. The trial court overruled 
the demurrers, 


By G. S. 1935, 23-205, a wife is given the 
sole right to recover damages for the benefit 
of her husband for loss of her services. 
Prior to enactment of the statute the rule 
was that a married woman could recover 
for the damages she sustained, but not for 
those sustained by her husband from the 
same negligence. The husband alone could 
sue for his damages. The statute was en- 
acted to avoid a multiplicity of suits. The 
addition of the words “and family” consti- 
tuted merely a surplusage. By their use 
plaintiff could neither enlarge nor diminish 
her statutory right to recover on behalf of 
her husband. Judgment of the lower court 
was affirmed.—White v. Toombs et al., The 
Defense Transportation Company, Appel- 
lant. Kansas Supreme Court. March 8, 1947, 
26 CCH Avromosite CAseEs 1001. 

William J. Wertz, Milton Zacharias, Vincent 


F. Hiebsch, Eugene L. Pirtle, Wichita, Kansas, 
for Appellant, 


John F. Eberhardt, Robert C. Foulston, 
George Siefkin, Samuel E. Bartlett, George B. 
Powers, Carl T. Smith, Stuart R. Carter, Thomas 
E. Woods, Wichita, Kansas, for Appellee. 


OVERFLOW OF OIL TANK 
IGNITES HOUSE 


(MASSACHUSETTS) 
e@ Declaratory judgment 
Motor vehicle liability policy 
Loading and unloading coverage 


The insured’s motor truck stopped on the 
highway adjacent to defendant Simon’s 
house, and an employee connected a hose, 
which was part of the truck equipment, to 
a fill pipe located outside the house. The 
fill pipe connected with a tank in Simon’s 
cellar. Oil was pumped through the hose 
into the tank, but in a quantity greater than 
the capacity of the tank, with the result 
that a substantial quantity of oil flowed over 
on the floor of the cellar. Three hours later 
the oil on the cellar floor ignited, damaging 
the house and its contents. 


Plaintiff insurance company, which had 
issued a motor vehicle liability policy to the 
oil company, brought a declaratory judg- 
ment action against the insured and defendant 
Simon to determine whether it was obli- 
gated to defend, or pay any judgment in, 
an action brought against the insured by 
Simon. The policy provided that the insurer 
would “pay on behalf of the insured all sums 
which the insured should become obligated 
to pay by reason of the liability imposed 
upon him by law for damages because of 
injury to or destruction of property, includ- 
ing the loss of use thereof, caused by accident 
and arising out of the ownership, mainte- 
nance or use of the motor vehicle.” In addi- 
tion, coverage was provided for the loading 
and unloading of the vehicle. Concluded 
the court: “The oil was misdelivered by use 
of the pump which was part of the equip- 
ment of the truck. The depositing of some 
of the oil upon the cellar floor, and not in 
the tank as intended, occurred during un- 
loading. The fire followed as a proximate 
result without the intervention of other hu- 
man act.” Judgment declaring that the in- 
surance company was obligated under the 
policy was affrmed.—General Accident Fire 
and Life Assurance Corporation, Ltd. v. 
Hanley Oil Company, Inc., et al. Massa- 
chusetts Supreme Judicial Court. Suffolk. 
February 26, 1947. 26 CCH AuvurTomosiLe 
Cases 1036. 

K. C. Parker, for Plaintiff. 

E. McPartlin, for Defendant Hanley Oil 
Company. 

R. M. Morrison, for Defendant Simon. 


HELPER HANGING 
ON SIDE OF TRUCK 


(NEW HAMPSHIRE) 


e Sudden stop by driver 
Scope of employment 





Having decided to move its factory to a 
new location, a shoe company arranged 
with defendant express company to move 
the machinery. The employees of the shoe 
company were to remove the machines from 
their old location and install them in the 
new factory. The express company [ur- 
nished a truck and an experienced driver 
and undertook only the supervision of the 
loading and unloading. Plaintiff, an em- 
ployee of the shoe company, was directed 
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by his employer to ride in the truck from 
the new location back to the former in order 
to assist in loading some racks. As the 
truck was not designed to carry passengers, 
plaintiff was forced to stand holding onto 
the side of the truck for support. When 
the truck made a sudden stop in an inter- 
section in obedience to a traffic signal, plain- 
til was injured. Defendant moved for a 
nonsuit and directed verdict on the grounds 
that the driver was not its servant; that 
even if he were, he did not act within the 
scope of his employment in transporting 
plaintiff; and that plaintiff was guilty of 
contributory negligence as a matter of law. 

Thought the court: “Both defendant and 
the truck driver could reasonably expect 
that helpers would be required in the actual 
transportation of the machinery as well as 
at the places of loading and unloading. The 
presence of plaintiff in the truck was inci- 
dental to the general moving operation, and 
in the absence of a rule by defendant, known 
to plaintiff, prohibiting such a transporta- 
tion of helpers, the driver acted within the 
scope of his employment.” Whether plain- 
tiff's act of standing and holding onto the 
side of the truck was negligence, was prop- 
erly submitted to the jury. Judgment for 
plaintiff was affirmed.—Balcus v. Sterling 
Express Company, Inc. New Hampshire 
Supreme Court. March 4, 1947. 26 CCH 
AvuTomMoBILE CAseEs 1005. 

McLane, Davis & Carleton; Stanley M. Brown, 
for Plaintiff. 


Walter M, Espovich, J. Morton Rosenblum, 
for Defendant. 


MECHANIC’S LEG 
CRUSHED BY PASSER 


(MINNESOTA) 





@ Working on unlighted trailer 
Owner’s liability 


Rehse was driving on a graveled country 
road when his automobile stalled on the 
right-hand side of the road near the grass 
line. He walked to the nearest village and 
engaged plaintiff, a mechanic, to start the 
Stalled vehicle. Plaintiff looked both ways, 
saw that no cars were coming, and then 
raised the hood. He leaned over the fender 
with his left leg halfway up the fender and 
his right leg on the ground. With his head 
underneath the hood and a flashlight in his 
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left hand, he started to check the wires, 
While in that position less than one minute, 
he was struck by an automobile owned by 
defendant Lewis and driven by defendant’s 
The trailer was not equipped with a 
rear light or reflector. 


son. 


“Causing and permitting an unlighted 
trailer to be on the highway at night con- 
stitutes a violation of a statute of this state. 
The trailer belonged to Rehse. He per- 
sonally had it pulled onto the highway and 
also parked it when his automobile first 
stalled.” There was no merit in the con- 
tention that plaintiff was an independent 
contractor. Rehse did not surrender entire 
control of the car to plaintiff. He and 
plaintiff worked together to start it, taking 
turns in towing the disabled car. Plaintiff 
was asked to start the stalled car, not to 
take possession of it and tow it in. He was 
not an independent contractor so as to in- 
sulate Rehse from all liability for the lack 
of lighting equipment on the trailer. Judg- 
ment for plaintiff against Rehse and Lewis 
was affirmed.—Bakken v. Lewis et al., 
Rehse, Appellant. Minnesota Supreme Court. 
March 14, 1947. 26 CCH AuTOMOBILE CASES 
1008. 

Leo J. Seifert, Fairmont, Minnesota, for Re- 
spondent Bakken. 


Freeman & King, 1167 
Building; G. P. Mahoney, 2130 Rand Tower, 
Minneapolis, Minnesota; Edman & Edman, 
Fairmont, Minnesota, for Appellant Lewis. 

C. A. Johnson, Mankato, Minnesota; E. John 
Abdo, 1020 Rand Tower, Minneapolis, Minne- 
sota, for Appellant Rehse. 

Moonan & Moonan, Waseca, 
Respondents Lutz. 


North West Bank 


Minnesota, for 


SMOKE CLOUD 
OBSCURES CYCLIST 


(VIRGINIA) 


e Motorcycle and auto collision 
Misconduct of juror 
Visit to scene of accident 





After backing out of a driveway, defend- 
ant headed south along the street toward 
a cloud of smoke coming from property 
on her left. Before the car emerged from 
the smoke, which at the time was so dense 
as to obscure the view of passing motorists, 
its left rear fender was struck a glancing 
blow by plaintiff's motorcycle, which was 
proceeding in the opposite direction. As 
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a result of the collision, the motorcycle 
ran off the street and came to rest against 
a post. Plaintiff was thrown to the pave- 
ment and received serious injuries. Evi- 
dence on behalf of defendant showed that 
as the motorcycle neared and entered the 
cloud of smoke, it was proceeding at a rapid 
rate of speed, possibly as much as sixty 
miles per hour, and that plaintiff was direct- 
ing his attention toward the persons raking 
leaves on his right rather than looking 
ahead for oncoming traffic. 


On appeal, plaintiff contended that the 
trial court should have set aside the verdict 
and granted a new trial because of the mis- 
conduct of a juror in making an unauthor- 
ized visit to the scene of the accident to 
view the surrounding physical situation and 
report thereon to the other jurors. Although 
his conduct was legally improper, he dis- 
covered no evidence which had not already 
been brought to the jury’s attention in open 
court. Moreover, what he had done in no 
way influenced his decision or that of any 
of his colleagues, and he expressed his view 
as to what the verdict should be only after 
each of the others had spoken. The trial 
court was fully warranted in refusing to set 
aside the verdict, and judgment for defend- 
ant was affirmed.—Hickerson, etc. v. Burner. 
Virginia Supreme Court of Appeals. March 
3, 1947. 26 CCH AvutTOmosiLe CAseEs 899, 


PROTRUDING ELBOW NICKED 


(TEXAS) 


e Auto sideswiping truck-trailer 
Argument of counsel 





Plaintiff, headed south on the highway, 
saw two trucks headed in the opposite 
direction. According to plaintiff, he passed 
the first truck safely. But the second truck 
pulled over to its left-hand side of the high- 
way in an apparent effort to pass the first 
truck. When the driver of the second truck 
discovered plaintiff's car, he pulled back to 
his right and applied his brakes, causing 
the rear end of the trailer to swing to the 
left, strike the left side of plaintiff’s auto- 
mobile and crush his elbow. Pictures of 
plaintiff's car showed a rather slight dent 
on the left-hand of the left front fender, 
and no dent whatsoever in the left rear 
fender. 


NiUUdenenenanno 


From the nature of the injury to plain- 
tiffs automobile and arm, the court thought 
the jury was justified in resolving the con- 
flicting evidence as to which driver was on 
the wrong side of the road in favor of 
defendant. 


Regardless of all questions of original 
negligence, the conclusion was inescapable 
that the jury was justified in finding plain- 
tiff guilty of contributory negligence in 
allowing his elbow to protrude through the 
window of his automobile while he was 
passing these two trucks. The contact be- 
tween the automobile and the truck was 
slight, causing only a very small indentation 
on the side of the front fender. ‘Thus, it 
was clear that if plaintiff's elbow had not 
protruded some distance out of the window, 
he would have received no personal injury 
whatever. There was no merit in the con- 
tention that defendant’s counsel was guilty 
of misconduct in his argument to the jury 
reiterating timely objections that the Army 
pension received by plaintiff upon retirement 
would constitute payment in full for the 
injuries received by him at defendant's 
hands, since the fact of retirement pay was 
pleaded, proved and argued by plaintiff's 
counsel. Judgment for defendants was 
affirmed.—Pool v. Gilbert et al. Texas 
Court of Civil Appeals, San Antonio. Janu- 
ary 29, 1947. 26 CCH Avtomosite Cases 901. 

Bismark Pope, Hall & Hornberger, Laredo 
Texas, for Appellant. 

Kemp, Lewright, Dyer, Wilson & Sorrell, 
Corpus Christi, Texas; Woodrow W. Curtis. 
Pearsall, Texas, for Appellees. 


CUTTING THE BUTTON 


(CALIFORNIA) 


e@ Pedestrian struck in crosswalk 
Wrong side of road 
Contributory negligence 





Defendant driver was completing a leit 
hand turn into the intersection when he 
struck plaintiff, the only pedestrian in the 
crosswalk at that time. The testimony was 
uncontradicted by any credible evidence 
that plaintiff was struck, in a marked 
pedestrian crosswalk between the third and 
fourth streetcar tracks on the east side ot 
the street, by defendant, who admittedly 
made a “sharp” turn and “cut” the “button, 
thereby violating Section 540(b) of the Ve- 
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hicle Code. He was also driving on the 
wrong side of the street in violation of 
Section 525 of the Vehicle Code, and failed 
to yield the right-of-way to a pedestrian 
ina marked crosswalk as required by Sec- 
tion 560(a) of the Vehicle Code. Defend- 
ant’s testimony that plaintiff had not quite 
reached the center of the street when he 
struck her was so highly improbable and 
unworthy of belief as to form no basis for a 
conclusion by the jury that the point of im- 
pact was elsewhere than claimed by plain- 
tif. The buttons were not located at the 
center of the intersection, but were definitely 
on the east side of the street approximately 
eighteen inches east of the most easterly 
streetcar track. 


The evidence and reasonable inferences 
to be drawn therefrom were insufficient to 
sustain the jury’s implied finding that plain- 
tif was contributorily negligent. Plaintiff 
was bound to exercise ordinary care for her 
own safety, but once she passed the center 
of the intersection, she was under no obliga- 
tion to anticipate the approach of a vehicle 
on the wrong side of the street. Judgment 
for defendants was reversed and the cause 
remanded for a new trial on the sole ques- 
tion of the amount of damages sustained 
by plaintiff pedestrian and her husband.— 
LeBlane et al. v. Browne et al. California 
District Court of Appeal, Second District, 
Division Three. February 11, 1947. 26 
CCH AvutomosILe CAsEs 918. 

Charles A. Thomasset, for Appellants. 

Spray, Davis & Gould, for Respondents. 


RECKLESSNESS EQUIVALENT 
TO MALICIOUS ACT 


(CALIFORNIA) 


® Default judgment 
Discharge in bankruptcy 





Did defendant’s discharge in bankruptcy 
release him from a judgment in a personal 
injury action in which plaintiff’s injuries 
were the result of defendant’s grossly care- 
less and reckless conduct? A default judg- 
ment was entered against defendant in the 
personal injury action. Subsequently, he 
received his discharge in bankruptcy. There- 
after plaintiff brought an action seeking a 
new judgment for the amount of the former 
judgment, with interest. To show that the 


judgment was not discharged in bankruptcy, 
plaintiff offered to prove the allegations in 
the complaint in the former action that de- 
fendant was guilty of wanton, gross careless- 
ness, recklessness, and negligence; that he 
was driving at eighty miles per hour; and 
that he was drunk at the time of the acci- 
dent. The offer of proof was refused by 
the court, and findings were filed to the 
effect that defendant had been discharged 
in bankruptcy of plaintiff's claim. 

The upper court had this to say: “Willful 
disregard of what one knows to be his duty, 
an act that is against good morals and 
wrongful in itself and that necessarily causes 
injury and is done intentionally, is a willful 
and malicious act within the exception in 
the bankruptcy statute. The terminology 
in the complaint is the equivalent of ‘willful 
and malicious as’ used in the Bankruptcy 
Act. It follows that defendant was not re- 
leased from liability on the judgment by his 
discharge in bankruptcy.” Moreover, by 
permitting his default to be entered, defend- 
ant admitted the truth of all the material 
allegations in the complaint. The default 
judgment was conclusive as to the issues 
tendered by the complaint. Judgment for 
defendant was reversed.—Fitzgerald v. Herzer. 
California District Court of Appeal, Second 
District, Division Two. February 17, 1947. 
26 CCH AurtomosiLe Cases 1018. 

Porter C. Blackburn, Shelby L. Chambers, for 
Appellant. 

No appearance for Respondent. 


SUDDEN STOP OF TAXICAB 


(LOUISIANA) 


®@ Rear-end collision 
Violation of traffic ordinances 
Contributory negligence 





Plaintiff's employee, who was driving a 
Diamond taxicab, was approaching Spain 
Street when he was hailed by two indi- 
viduals on neutral ground. In response to 
their signal, plaintiff's employee crossed 
Spain Street and brought his cab to a stop 
about fifty feet beyond the intersection. The 
driver of a Yellow cab, who had been fol- 
lowing the Diamond cab for several blocks, 
swerved to the right in an ineffectual effort 
to avoid a collision, but struck the Diamond 
cab in its right rear end. Plaintiff contended 
that the driver of the Yellow cab was at 
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fault in failing to keep a proper lookout, 
in striking a parked vehicle, and in failing 
to have his car under proper control. 

Whether defendant’s driver was negligent 
in the respects claimed by plaintiff, was of 
no moment, since the court reached the 
conclusion that plaintiff's driver was guilty 
of contributory negligence. Plaintiff's driver 
violated traffic ordinances and was at fault 
in bringing his cab to a sudden stop on the 
left-hand side of the roadway, adjacent to 
neutral ground, and in failing to give any 
warning signal. He should not have stopped 
near neutral ground; and if he had intended 
to stop at a proper place, he should have 
given the proper warning signal. Judgment 
for plaintiff was reversed and entered for 
defendant.—Pope v. Toye Brothers Yellow 
Cab Company et al. Louisiana Court of 
Appeal, Parish of Orleans. February 24, 
1947. 26 CCH AvutTomosiLe CAsEs 939, 

St. Clair Adams & Son, for Plaintiff, Appellee. 


Alfred D. Danziger, Jack Marx, for Defend- 
ants, Appellants. 


ARM CRUSHED IN SIDESWIPE 


(GEORGIA) 
e Hit and run statute 
Peremptory instruction 





“T was getting a cigarette out of package. 
I was not looking up, and I heard Mrs. 
Wood say, ‘Look out. He’s on your side 
of the road.’ I looked up and saw the lights. 
It was just a sideswipe. I asked Snyder 
if it hurt his car. He said no, he didn’t 
think it did, but it seemed to numb his 
arm, and he pulled off on the shoulder of 
the road, and as feeling came back into the 
arm, he began screaming.” This was the 
graphic account of the accident by a passen- 
ger in the decedent’s car. Seeking recovery 
for the wrongful death of their father, which 
was caused when his left arm was crushed 
between the trailer of defendants’ gasoline 
truck and the door of the automobile he 
was driving, plaintiffs charged defendants 
with causal negligence in driving onto the 
wrong side of the road, in operating the 
truck at an excessive rate of speed, in fail- 
ing to dim the lights and sound the horn, 
and in driving away after the accident with- 
out making any effort to assist the injured 
man, 


Although the trial court read the Georgia 
hit-and-run statute to the jury, it peremptorily 
instructed the jury that a violation of the 
statute would not warrant recovery by the 
plaintiffs, and that whatever testimony had 
been presented in respect to a failure to stop 
was to be considered with all the other 
testimony in determining whether or not 
the other alleged acts of negligence were 
committed. Therefore, no prejudicial error 
was committed. The general rule is that 
evidence of facts relevant to any issue before 
the jury is not rendered incompetent merely 
because those facts reveal that a crime may 
have been committed. Judgment for plain- 
tiffs was affirmed.—Petroleum Carrier Cor- 
poration et al. v. Snyder et al., etc. United 
States Circuit Court of Appeals, Fifth Cir- 
cuit. March 21, 1947. 26 CCH Avtomosie 
CaseEs 1037. 


SKIDDING BUS OVERTURNS 


(VIRGINIA) 


e Passenger injured 
Res ipsa loquitur 
Emergency doctrine 


The road was wet, as it had been raining 
during the night, and visibility was limited 
because of the mist. According to plaintiff 
passenger, the bus was traveling about sixty 
miles per hour as it rounded the curve. It 
skidded, and she saw it headed for a certain 
crash into a telephone pole. She screamed, 
and knew nothing more until she regained 
consciousness in a hospital. The bus driver 
insisted that he was traveling around thirty 
or thirty-five miles per hour. Realizing he 
was in a skid, he took his foot off the 
accelerator and, without applying the brake, 
attempted to guide the bus back to the 
road. The skid continued; and when a 
crash into a telephone pole appeared in- 
evitable, he managed to guide the bus in 
the general direction of the skid to an 
opening between the pole and a tree. The 
bus slid sharply in the mud, turned around 
and over on its side. As the bus turned 
over, plaintiff was injured. 

The trial court instructed the jury that 
it could not infer negligence from the mere 
fact of an accident or from the mere fact 
that the bus skidded. This was error. An 
instruction as to res ipsa loquitur should 
have been given. There was further error 
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in a charge given on the emergency doc- 
trine. Although the jury was instructed 
that the emergency rule was not applicable 
if the accident was caused by the driver’s 
negligence, this abstract statement was not 
discussed in connection with the facts of 
the case. The doctrine would have no 
application if the emergency was due to the 
driver’s failure to keep a proper lookout or 
to his driving at an excessive speed. In 
addition, the charge was erroneous in tell- 
ing the jury that the same amount of care 
is not required in cases of sudden emer- 
gency. Emergency does not lessen the 
obligation to use care, but merely excuses 
errors of judgment due to the excitement 
and necessity for haste. Judgment for 
defendant was reversed and the cause re- 
manded.—Lachman v. Pennsylvania Grey- 
hound Lines, Inc. United States Circuit 
Court of Appeals, Fourth Circuit. March 
12, 1947. 26 CCH AvutTomosiLe CAsEs 1043. 


IMPROPER ARGUMENT 
OF COUNSEL 


(NEW HAMPSHIRE) 


e Intoxication of driver 
Absence of record of conviction 
Inadmissible material 





The collision occurred as the bus driver 
turned the bus to the left side of the high- 
way to avoid a collision with defendant's 
oncoming automobile. Plaintiff contended 
that defendant was intoxicated, while de- 
fendant claimed that he was blinded by the 
lights of the bus. In his argument to the 
jury, counsel for defendant undertook to 
answer the charge of intoxication by saying 
that if defendant had been under the influ- 
ence of liquor, the state trooper at the 
scene of the accident would have invoked 
the law; that if defendant had been con- 
victed of that offense, the record would have 
been brought in at this trial; and that since 
such a record was not brought in, it was a safe 
conclusion that no such record existed. This 
argument was based upon the premise that 
such a record would have been “perfectly 


admissible” in evidence. The accuracy of 
this statement of law would have depended 
necessarily upon the character of the record 
and the purpose for which it was offered. 
Unless the record showed a plea of guilty, 
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it would not have been admissible to establish 
the truth of facts alleged in the complaint. 


“The argument was clearly improper,” 
admonished the court. “A party cannot 
make evidence for himself by commenting 
on the other’s failure to use inadmissible 
material. The impropriety of the argument 
lay in the premise, and it does not help the 
defendant that the inference (that there was 
no record) was in fact true. . . . Since 
there is no certainty that it was not used 
for a purpose harmful to plaintiff, the ver- 
dict for defendant must be set aside.” Judg- 
ment for defendant was reversed and a new 
trial ordered.—Public Service Company of 
New Hampshire v. Chancey. New Hamp- 
shire Supreme Court. March 4, 1947. 26 
CCH AvurtomosiLe CAseEs 1003. 

Warren, Wilson & Wiggin; Roger E. Sun- 
deen, for Plaintiff. 

Devine & Millimet, for Defendant. 


JACKET CAUGHT 
IN LUGS OF TRUCK 


(ARKANSAS) 


e@ Child thrown to pavement 
Guest statute 





Three boys were walking along the high- 
way when a truck overtook them just out- 
side the city limits. On a signal from the 
oldest boy, the truck stopped, and the boys 
got on the trailer. The driver knew one 
of the boys and the place where they would 
leave the trailer. As he approached that 
point, he reduced the speed of the truck 
until it had all but stopped, and drove it off 
the road so that only the left wheels re- 
mained on the road. Without waiting for 
the truck to come to a full stop, the boys 
clambered down from the trailer. The 
jacket of the youngest child was caught in 
the lugs of the wheel; he was thrown to the 
pavement, the front wheels of the trailer 
passing over his body and inflicting fatal 
injuries. The boy’s father brought an action 
against the owner of the truck and the 
driver. An answer was filed denying negli- 
gence on the part of the driver and denying 
liability under the provisions of the guest 
statute. The jury returned a verdict for 
defendants. 


Held the court: “We think the verdict was 
fully supported on either theory.” The 
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truck was not moving rapidly, and the child 
was not injured until he attempted to get 
off the truck before it had come to a full 
stop. There was no evidence of willful or 
wanton negligence. Judgment for defend- 
ants was affirmed.—Tilghman, Adm. v. 
Rightor. Arkansas Supreme Court. March 
3, 1947. 26 CCH Automosite Cases 1015. 


HORSE DARTS 
INTO PATH OF TRUCK 
(LOUISIANA) 
e@ Physical facts 
Speed, lookout of driver 





Did plaintiff’s horse jump out from, behind 
the “Yankee weeds” in front of defendant’s 
truck, or was it grazing along the highway? 
Plaintiff alleged that the horse was feeding 
along the highway; that defendant, who was 
driving his log truck at a reckless and dan- 
gerous rate of speed, saw the horse in time 
to avoid striking it; and that the accident, 
therefore, was the result of defendant’s gross 
negligence. On the other hand, defendant con- 
tended that he was driving at a speed of 
forty miles per hour when the horse, which 
had been standing in a ditch among tall 
weeds, suddenly cut across the road ahead 
of him and about thirty feet ahead of his 
truck; that he attempted to miss it by 
swerving sharply to his left, but in spite of 
every effort, the right fender hit the horse 
in the hind-quarters. Defendant's witnesses, 
testifying from what they saw at the scene 
of the accident, stated that the tracks made 
by the truck and the horse’s hoofs would 
indicate that they both zigzagged and that 
the truck followed the horse quite a little 
distance before the horse was struck. 

The court could see no reason why, in 
such a narrow road, defendant could not 
have seen the horse in time to take precau- 
tions to pass safely ahead of it. Even if 
the horse did leave the left-hand side of the 
road suddenly, according to the preponder- 
ance of the testimony it ran ahead of the 
truck for some distance. Had defendant 
been traveling at a proper rate of speed 
with his truck under control, there was no 
reason why he could not have avoided the 
accident. Judgment for plaintiff was af- 
firmed.—Palmer v. Muse. Louisiana Court 
of Appeal, First Circuit. March 10, 1947. 
26 CCH Automosite CAseEs 1026. 


CHILD IN ALLEY HIT BY TRUCK 


(MISSOURI) 


@ Driver’s opportunity to avoid 
Humanitarian doctrine 


Four-year-old plaintiff and some other 
small children were playing in and about the 
vacant lots at the alley near plaintiff's home. 
About that time Smiley, who was driving 
one of defendants’ trucks through the alley 
on the way to the warehouse, collided with 
plaintiff. Witnesses did not agree as to the 
manner in which the accident occurred, 
Several testified that the child was standing 
in the alley. The truck driver contended 
that the child suddenly ran out from a walk- 
way on the east side of a building, that he 
did not see and could not have seen the 
child until he was about four feet away, and 
that he immediately applied the brakes and 
stopped. The weight of the evidence showed 
that the front bumper of the truck struck 
plaintiff and that the child did not run 
against the side of the left front wheel as 
the driver testified. The court concluded 
that the evidence justified the finding that 
the driver of the truck, after he saw the 
child, could have avoided striking him by 
stopping, swerving or giving a timely warn- 
ing. There was no error in submitting the 
case to the jury under the humanitarian 
doctrine, since plaintiff was a minor of four 
years of age, incapable of exercising the 
degree of care and caution of a mature 
person. Therefore, care commensurate with 
the circumstances was required. Judgment 
for plaintiff was affirmed.—Johnson, etc. v. 
Lipschitz et al., d.b.a. St. Louis Bottle Com- 
tle Company. Missouri Supreme Court, 
Division Two, March 10, 1947. 26 CCH 
AUTOMOBILE CAseEs 1027. 


TRACTOR-TRAILER DAMAGES CAFE 


(NORTH CAROLINA) 


e Respondeat superior 
Prima facie evidence 





At one o’clock in the morning, plaintiff 
was awakened by a shattering noise. On 
investigation, he found that a tractor-trailer 
had run into his cafe building, which was 
located at the intersection of two highways. 
The name of defendant was painted on the 
sides of the trailer and truck. There was no 
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evidence, however, that the truck had ever 
been used in the business of defendant or 
that the driver was then, or had ever been, 
employed by defendant. Plaintiffs sought 
to hold defendant liable under the doctrine 
of respondeat superior. The jury found for 
plaintiffs. 

Does evidence tending to show that de- 
fendant was the owner of the truck which 
caused the damage, together with proof of 
negligence of the driver, make out a prima 
facie case against the owner for the jury? 
The court found a decided conflict of judicial 
opinion on this matter, with decisions falling 
into at least three major groups. Some 
courts hold that proof of ownership alone 
is, prima facie, sufficient, in the absence of 
positive evidence that the driver was not an 
employee of defendant; others, that proof 
of ownership plus general employment is suffi- 
cient; and still others, that there must be some 
evidence that the driver was an employee about 
his master’s business at the time of and in 
respect to the very transaction out of which 
the injury arose. North Carolina adheres to 
the rule that evidence tending to show that 
defendant owned the vehicle which caused 
the damage and that such damage proxi- 
mately resulted from the negligent manner 
in which the driver operated is not sufficient, 
prima facie, to charge defendant under the 
doctrine of respondeat superior. There must 
be some evidence of the agency of the driver 
at the time and in respect to the transaction 
from which the injury arose. Judgment for 
plaintiffs was reversed.—Carter et al., d. b. a. 
Oak Grove Café v. Thurston Motor Lines, 
Inc. North Carolina Supreme Court. Feb- 
ruary 10, 1947. Filed March 5, 1947. 26 
CCH Avtomosite CAseEs 933. 

J. Elmer Long, Clarence Ross, for Plaintiff, 
Appellee. 

Long & Long, for Defendant, Appellant. 


TAXI DESTROYED 
AT RAILROAD CROSSING 


(KENTUCKY) 
© Duty of warning 

Market value of taxicab 

OPA ceiling price 
_The taxicab driver stopped, looked and 
listened before driving onto the crossing, 
but neither saw nor heard any sound of an 
approaching train. Just as the front wheels 
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reached the track, he heard a train whistle 
and made an unsuccessful attempt to back 
off the crossing. Plaintiff’s taxicab was vir- 
tually destroyed when it was struck by de- 
fendant’s engine, which was hauling nine 
cars loaded with coal. The accident occurred 
at a public crossing where the railroad was 
under a duty to sound a warning of the 
approach of its train. In addition, the taxi- 
cab was not being used in the common 
carriage of passengers for hire as defined by 
the applicable statutes; consequently, the 
driver was not required to stop, look care- 
fully in both directions and start his cab 
only when he had ascertained that no trains 
were approaching in either direction. 


Plaintiff recovered a judgment of $900 in 
the trial court. Defendant contended that 
the ceiling price on the automobile in ques- 
tion was $830; that any testimony in excess 
of this amount was testimony as to the black 
market value; and that in no event could 
recovery exceed the ceiling fixed by the 
Office of Price Administration. Disagreed 
the court: “The mere fact that the Office 
of Price Administration prohibited the sale 
of a commodity in excess of a stipulated 
price is not conclusive that the commodity 
had no greater value to the owner or the 
public in general than the price fixed.” This 
is especially true where the commodity is 
an instrument necessary to the conduct of 
the owner’s business. The owner is dam- 
aged not in the sum that he may have re- 
ceived at a voluntary sale, but by the fair 
market value. Judgment for plaintiff was 
affirmed.—Louisville & Nashville Railroad 
Company v. Blanton. Kentucky Court of 
Appeals. February 28, 1947. 26 CCH Auto- 
MOBILE CAsEs 888. 

Cc. E. Landrum, C. E. Rice, Jr., Lexington, 
Kentucky; H. L. Bryant, Pineville, Kentucky; 
J. C. Baker, Harlan, Kentucky, for Appellant. 

G. E. Reams, Harlan, Kentucky, for Appellee. 


BORROWED CAR HITS YOUTH 
ON CLUB PROPERTY 





(CALIFORNIA) 


@ Owner’s liability 
Statute construed 


Mr. Luria drove up the ramp on the Clo- 
ver Club premises, continued past the en- 
trance and parked on a slope on the upper 
part of the parking lot. Shortly after Luria 
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alighted, the driverless vehicle rolled down 
the hill, fatally injuring plaintiff's son, who 
was standing at or near the entrance to the 
club. Luria had borrowed the vehicle from 
defendant owner’s husband. Trial resulted 
in judgment in favor of plaintiff against the 
owner by virtue of the provisions of Section 
402 of the Vehicle Code. The owner ap- 
pealed, contending that Section 402 of the 
Vehicle Code does not apply to injuries or 
death resulting from negligent operation of 
an automobile by a borrower solely for his 
own use, where the accident occurs on pri- 
vate property. Defendant argued that the 
Vehicle Code is concerned with the operation 
of vehicular traffic upon the highways only. 


The court was not in accord with defend- 
ant’s views. Had the legislature intended 
to limit the effect of an owner’s liability 
to accidents occurring only on a public high- 
way, it would have used express language 
to that effect, as it did in Sections 140, 250 
and 352. The legislature was concerned with 
the evil of unsatisfied judgments in bor- 
rowed automobile cases and sought to pro- 
tect persons who might be injured either 
upon a public highway or upon private 
property as a result of the negligent opera- 
tion of motor vehicles by persons operating 
the vehicles with the permission of the own- 
ers, regardless of whether or not the drivers 
are on business for the owner. Judgment 
against the owner was affirmed.—Webster 
v. Zevin. California District Court of Ap- 
peal, Second District, Division One. Janu- 
ary 31, 1947. 26 CCH AvutomopsiLe Cases 959, 

John M. Dvorin, Hoag & Mack, A. F. Jack, 
Jr., for Appellant. 


John J. Wilson, Joseph Doyle, Albert E. 
Wheatcroft, for Respondent. 


POLICE CAR STOPPED 
ON HIGHWAY 

(CALIFORNIA) 
@ Municipality’s liability 

Emergency vehicles’ exemption 





In response to a police siren, Reed, who 
was violating dim-out regulations, drove his 
car onto the shoulder and stopped com- 
pletely off the paved highway. The police 
car pulled up about five feet behind the 
Reed car, but stopped partially on the paved 
portion of the highway. While the police 
officer and motorist were standing between 


the vehicles, another car collided with the 
police car, forcing it into the Reed car. 
Reed and a guest in the colliding vehicle 
were injured and recovered judgments in 
the trial court against the municipality. The 
city contended that its officers were acting 
within the exemption given operators of 
emergency vehicles by the Vehicle Code, 


The exemption does not relieve the oper- 
ator from the duty to drive with due regard 
for the safety of others and does not protect 
the driver from the consequences of an arbi- 
trary exercise of the privilege. On the 
other hand, an arbitrary exercise of the 
exemption privilege may not be predicated 
on failure to obey ordinary rules of the 
road where a warning has been given. 
Questions of fact were presented as to 
whether the stopping of the police car par- 
tially on the pavement was an arbitrary 
exercise of the exemption privilege, whether 
the officers acted with due regard for the 
safety of others using the highway, and 
whether the proximate cause of the accident 
was the intervening act of a third person 
which could not have been foreseen by the 
officers. Judgments for plaintiffs were af- 
firmed.—Reed v. City of San Diego; Croft, 
etc. v. Same. California District Court of 
Appeal, Fourth District. January 31, 1947. 
26 CCH AvutomosiLe CAseEs 955, 

J. F. DuPaul, City Attorney; J. H. McKinney, 


Deputy City Attorney; Shelley J. Higgins, Spe- 
cial Counsel, for Appellant. 


Joseph W. Jarrett, Robert M. Newell, J. 
Marion Wright, for Respondents. 


FIRE HOSE SPILLS MOTORCYCLIST 


(GEORGIA) 
@ Municipality’s liability 
Governmental function 





Plaintiff's motorcycle struck a fire hose 
lying on the surface of the pavement in the 
street. Asa result, plaintiff was thrown into 
the street. It was dark, and there were no 
street lights near the obstruction. The hose 
attached to the fire plug, was being used 
by the fire department to extinguish a fire 
on another street. The petition alleged that 
plaintiff had no knowledge of any fire; that 
the fire department was in the vicinity; and 
that the hose could have been laid on the 
west side of the street at the edge of the 
curbing so as not to obstruct the street upon 


CUNVUOLULLUCUAATOONETUUONADUORRA URGE RREAU TEAR UAE TAU NANU A NNNNATAN TT 


PAGE 352 


ILJ—APRIL, 1947 


which 

emplo) 
perfort 
the tim 
nicipal 
acts of 
proper 
ant Wé 
Georgi 
26 CC 


DRUN 
(KENT 
e 


The 
lying 
car in 
anothe 
the ch 
and tv 
the r 
When 
Hazar 
licema 
aroun 
Presu 
starte 
Upon 
him, 
away 
city | 
siren 
speed 
defen 
in an 
stopp 
miles 
met 4 
rate ¢ 
The 
collis 
fathe; 

Th 
child’ 
ant’s 
crush 
the f 
sever 
was | 
ridin, 
sion. 
fleeir 
speec 





WUQUELUULEUTUALUNUEEUUEAL EEE EN AGEN EAE 


which plaintiff was traveling. Clearly, the 
employees of the city were engaged in the 
performance of a governmental function at 
the time of the accident. Therefore, the mu- 
nicipality was not liable for the negligent 
acts of its employees, and the demurrer was 
properly sustained. Judgment for defend- 
ant was afirmed.—Clay v. City of Rome. 
Georgia Court of Appeals. Feburary 7, 1947. 
2% CCH AUTOMOBILE CASES 976. 


DRUNKEN DRIVER PURSUED 





(KENTUCKY) 
@ Collision with opposing vehicle 
Policeman’s liability 


The nine-year-old decedent was found 
lying in the middle of the road after the 
car in which he was riding collided with 
another vehicle. On the day of the accident 
the child had gone with his brother, father 
and two other men to deliver some hogs. On 
the return trip one Watts was driving. 
When Watts reached an intersection in 
Hazard, he stopped the car. Defendant po- 
liceman said he saw Watts get out, stagger 
around the car and take hold of the trailer. 
Presuming that Watts was drunk, defendant 
started his car in the direction of Watts. 
Upon seeing the police car headed toward 
him, Watts jumped in the car and pulled 
away in great haste. Before reaching the 
city limits, defendant began sounding the 
siren on his car, and Watts increased his 
speed. About four miles outside Hazard, 
defendant fired his pistol in the air six times 
in an effort to halt Watts, who, instead of 
stopping, increased his speed to seventy 
miles per hour. Shortly thereafter Watts 
met a car coming toward Hazard at a high 
rate of speed on the wrong side of the road. 
The two cars crashed. As a result of the 
collision, the decedent was thrown from his 
father’s car, which Watts had been driving. 


The proof utterly failed to show that the 
child’s death was brought about by defend- 
ant’s driving over the boy’s body and thus 
crushing his skull. It could not be said that 
the fact that the policeman fired his pistol 
several times before the collision, while he 
was chasing the car in which the child was 
riding, was the proximate cause of the colli- 
sion. The action of Watts in deliberately 
fleeing from an officer at a terrific rate of 
speed, was the proximate cause of the acci- 
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dent. Judgment against the policeman and 
his surety was reversed.—Morris, etc., et 
al. v. Combs’ Adm. Kentucky Court of 
Appeals. March 4, 1947. 26 CCH Auto- 
MOBILE CASES 962, 


PROOF OF LOSS WAIVED 


(VIRGINIA) 


e Theft insurance 
Denial of liability 





Bateman drove a truck for plaintiff. It 
was customary for Bateman to drive the 
truck to his home at night and drive it to 
work the next morning. One morning he 
found that the truck had been taken during 
the night. The ignition key was in his 
pocket, however. Two other former em- 
ployees also had ignition keys to this truck. 
Later in the day the truck was found, consid- 
erably damaged, some distance outside the 
city. Defendant, who had insured the 
vehicle against fire and theft, was notified, 
and an adjuster reached the conclusion that 
the vehicle had not been stolen since the 
ignition wires had not been tampered with. 
Prior to the expiration of the sixty-day 
period for filing proof of loss, plaintiff was 
advised that defendant denied liability be- 
cause it did not believe that the truck had 
been stolen. After the sixty-day period had 
expired, a special agent for defendant called 
upon plaintiff and told him that to settle 
the matter the company would receive proof 
of loss and pay him $100, and that he could 
either accept the $100 or institute his action. 
Plaintiff refused the $100. 


At the trial defendant based its sole de- 
fense on plaintiff’s failure to file a proof of 
loss within sixty days. Where an insurer 
denies liability for a loss and for that reason 
refuses to pay, it waives the right to insist 
on the filing of the proof of loss. The court 
was of the opinion that the evidence of 
waiver was sufficient to carry that issue to 
the jury. From the beginning defendant had 
shown no interest in proof of loss, and its 
contention that the policy provision had 
been violated was an afterthought. Judg- 
ment for plaintiff was affirmed.—The Sea- 
board Fire and Marine Insurance Company 
of New York v. Hurst, t. a. Hurst Oil Com- 
pany. Virginia Supreme Court of Appeals. 
March 3, 1947. 26 CCH AvutomosILe CAsEs 
895. 
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CARLOAD OF NAILS 
DESTROYED BY FIRE 





(NEW MEXICO) 


@ Oral contract 
Extent of coverage 


Desiring fire insurance on their buildings, 
machinery and supplies, plaintiffs tendered 
such business to one Rouse, the sole local 
insurance agent, newspaper publisher, editor 
and general man about town. As he was 
new in the business, he felt he should not act 
without advice from defendant’s state agent, 
Ware. Plaintiff Church, with Rouse and 
Ware, inspected the buildings, machinery 
and some of the supplies. Valuations on 
certain of the buildings and machinery were 
agreed upon; and it was also agreed that the 
insurance was immediately effective, with 
the policy to be issued later. The question 
before the court was whether the evidence 
established a valid oral contract of insurance 
on a carload of nails that was destroyed by 
fire. 

Plaintiffs were engaged in growing, mar- 
keting and shipping vegetables and other 
crops. As part of the business, they owned 
a parking shed and shook or box factory, 
where lumber was processed for making 
crates and containers and where the crates 


were assembled. Plaintiff Church told 
Rouse that he would be getting machinery 
and supplies from all over the country, that 
shipments would be stored temporarily in 
whatever buildings were available, and that 
he wanted them completely covered by in- 
surance on arrival. Rouse, in the presence 
of Ware, fully agreed to this arrangement 
and promised to keep in touch with the local 
agent of the railway. Immediately on arrival, 
each shipment would be covered by insur- 
ance for full value; when it was permanently 
stored, a rider would be issued to be attached 
to the master policy. Defendant strongly 
contended that the nails could not have been 
within the contemplation of the parties even 
if other necessary elements were established. 
In reply to this, the court pointed out that 
plaintiffs were going to make wooden ship- 
ping crates and that it had been a long time 
since the basket makers had left New Mexico. 
Judgment for plaintiffs was affirmed.— 
Harden et al. v. St. Paul Fire and Marine 
Insurance Company. New Mexico Supreme 
Court. March 20, 1947, 6 CCH Fire AnpD 
CASUALTY CASEs 314. 

Iden & Johnson, Albuquerque, New Mexico, 
for Plaintiffs, Appellees. 


W. A. Keleher, Theodore E. Jones, E. L. 
Swope, Albuquerque, New Mexico, Filo Sedillo, 
Belen, New Mexico, for Defendant, Appellant. 
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JEWELER ROBBED 
OF RING AND CASH 


(DISTRICT OF COLUMBIA) 


e Interior robbery insurance 
Determination of loss 
Adequacy of business records 

Plaintiff was alone in his jewelry store 
when two ostensible customers entered and, 
after examining a ring, brandished a gun 
and took the ring, valued at $17, and $3,000 
incash. The burglary and robbery insurance 
policy covering plaintiff's store provided 
protection against interior robbery to the 
extent of $1,500. Without admitting the 
robbery, the insurer rested its defense on 
a provision of the policy which stated that 
no payment would be made unless the amount 
of the loss could be determined accurately 
from the insured’s records. 

The insured’s gross income was about 
$12,000 a year. His records of cash receipts 
consisted of two books, one showing daily 
sales and the other showing watch repairs. 
His only record of disbursements consisted 
of receipts and invoices. He did no credit 
business and paid all his bills in cash or by 
money order. No inventory record was 
kept, and he never prepared a profit and 
loss statement or a general statement of 
assets and liabilities. He had no bank ac- 
count and kept his cash in a cigar box in a 
safe in the store. 

Held the court: “Authorities are gener- 
ally in accord that a substantial compliance 
with the policy provision is all that is re- 
quired; that no particular form of records 
or bookkeeping is required; and that any 
records, however informal or crude, are 
sufficient, provided that from such records 
the loss may be determined with reasonable 
certainty. Such records are not sufficient if 
the loss cannot be determined from them 
without resorting to extraneous sources, es- 
pecially the oral testimony of an interested 
party.” Plaintiff testified that in his cash 
box he had $2,000 accumulated in his busi- 
ness and $1,000 cash borrowed from a friend. 
He had no records indicating the amount 
of cash in the box in the safe, and no record 
of the loan. Although the insured testified 
that he withdrew $40 per week for personal 
use, there was no evidence in his records 
to support his statement. The court thought 
It plain that the records were insufficient 
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FIRE AND CASUALTY 


to enable the loss to be determined there- 
from with any degree of reasonable cer- 
tainty. Judgment for the insurer was affirmed. 
—Calloyan v. American Casualty Company 
of Reading, Pennsylvania. Municipal Court 
of Appeals, District of Columbia. March 5, 
1947. 6 CCH Fire Anp CASUALTY CAsEs 313. 


DELAY IN SHIPPING SAXOPHONE 





(DISTRICT OF COLUMBIA) 


e Insurance carried by mother 
Mother’s right to sue carrier 


While plaintiff’s son was in the Army and 
stationed in Louisiana, he delivered a saxo- 
phone to defendant express agency for trans- 
portation to his home in Washington, D. C. 
He was named both as consignor and con- 
signee in the uniform express receipt. De- 
livery of the instrument was not made 
promptly, and plaintiff made claim for loss 
against the company which had issued to 
her an insurance policy on the instrument. 
The insurer paid her claim, and she executed 
a “loan receipt,” which in effect subrogated 
the insurer to her rights. Later the express 
company located the instrument and ten- 
dered it to the boy, who refused to accept it. 
Thereafter plaintiff, to the use of the insurer, 
brought an action against the express company. 


Since plaintiff was not the owner of the 
instrument and had no contractual relations 
with the express company, her right to main- 
tain the action must rest on one or both of 
two grounds: namely, that she was the 
mother of the owner, or that she had pur- 
chased insurance on the instrument. At the 
time plaintiff received payment from the in- 
surer, her son was a minor. When the in- 
strument was tendered and rejected, however, 
he was over twenty-one years of age. Even if 
plaintiff was his natural guardian during his 
minority, nevertheless, she had no title to his 
property ; and after he became of age she had 
no authority to institute legal action in his be- 
half. The mere fact that she carried insurance 
on the instrument and collected on the insur- 
ance, gave her no right in or title to the prop- 
erty. Judgment for plaintiff was reversed.— 
Railway Express Agency v. Huntress, to the 
Use of Royal Insurance Company, Ltd. 
Municipal Court of. Appeals, District of 
Columbia. February 11, 1947. 6 CCH Fire 
AND CASUALTY CASEs 316. 
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Page 
Cause of Death 
Slipping on rug—Pre-existing dis- 
ease (Wash.) 
Suicide v. accident—Jury instruc- 
tion (Ala.) 
Confining Illness — Outdoor exercise 
(Tenn.) 
Double Indemnity 
Death following hypodermic injec- 
tion (Okla.) 
Visible wound or contusion—Blue 
lips, pallor (Cal.) 
Exclusion Clauses 
Aviation — “Regularly scheduled 
flight” exception (Ohio) 
“Service, travel, flight in air- 
craft” (Ga.) . 360 
Insane suicide Statute voiding 
(Colo.) 358 
Fraternal Insurance—Waiver of for- 
feiture—Late payments accepted 
(Iil.) oe 5 severe 
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Page 

Group Insurance—Wrongful cancella- 
tion—Implied contract (Tex.) 362 

Interim Insurance — Application re- 
jected prior to death (Ohio) 364 

National Service Life Insurance 

Change of beneficiary—Notice sent 
after death (Okla.)....... 363 
Wrong form used (D. C.) 362 
Widow v. alleged wife—Me-xican 
divorce decree (N. Y.) 360 
Oral Contracts—Additional insurance 
Agent’s authority (Mo.) 

Proceeds of Policy—Assignee collec- 
ing as admunistratrix — Mistake 
(3s... CJ 

Rival Claimants 

Change of beneficiary—Ambiguous 
designation (IIl.) 

Divorced wife’s right to premiums 
(Ky.) ee 

Wife v. beneficiary — Community 
property (Wash.) 
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INSURED SLIPS ON LOOSE RUG 


(WASHINGTON) 
e External, violent, and accidental 
means 
Pre-existing multiple sclerosis 


A loose corner of a small scatter rug 
slipped from under insured’s feet as he 
twisted his body while he was dressing. 
He fell, sustaining a fracture of the left 
femur. According to plaintiff beneficiary, 
a fat embolus was thrown into the insured’s 
bloodstream from the fractured bone and 
circulated to the lungs and brain, causing 
the insured’s death. The face amount of the 
certificate was payable in the event of death 
through external, violent and accidental 
means. There was no liability if disease, 





defect or bodily infirmity was a contribut- 
ing cause of death. The insurer sought to 
prove that multiple sclerosis or arteriosclero- 
sis contributed to the death of the insured, 
who had been retired from his job as a rail- 
way mail clerk because of multiple sclerosis. 


Said the court: “There was substantial 
evidence to support the jury’s finding ot 
death by purely accidental cause. It is 
claimed, however, that there can be no re- 
covery unless the insured was free from 
bodily defect or disease at the time of death. 
The controlling state law is to the contrary.” 
Judgment for the beneficiary was affirmed. 
—Railway Mail Association v. Babbitt. 
United States Circuit Court of Appeals, 
Ninth Circuit. March 12, 1947. 12 CCH 
Lire CAsEs 386. 


PTT LLL CLUE MMC MLLER LLL CLLR LLL Oa 


PAGE 356 


ILJ—APRIL, 1947 


gawusnurgnnttutitt 


DEAT 
HYPC 


(OKLA 
& 


The 
jectior 
pain b 
sis. * 
quant 
sons. 
opium 
respir 
pirati 
come 
contri 
right 
a res 
the in 
Suit 1 
nity U 
injury 
lent ; 
death 

Th 
thorit 
betwi 
unity 
accid 
prodt 
tion i 
binat 
accid 
unex) 
and ; 
a me 
unity 
the r 
extra 
whic 
whic 
used 
were 
resul 
furth 
the | 
some 
man 
and | 
admi 
wher 
nizec 


TT 


LI] 





11UnnanitttNy 


aunnt gt ut04t0 


DEATH FOLLOWING 
HYPODERMIC INJECTION 


(OKLAHOMA) 


e Double indemnity 
Sepsis causing death 
“Taking of poison” exclusion 


The insured was given hypodermic in- 
jections of morphine sulphate to relieve 
pain brought on by an attack of renal lithia- 
sis. The injections were given in usual 
quantities at proper intervals by skilled per- 
sons. However, they resulted in acute 
opium poisoning, which in turn brought on 
respiratory collapse. Although artificial res- 
piration and a pulmotor were used to over- 
come the respiratory collapse, the insured 
contracted pneumonia. Empyema in the 
right thorax or pleural cavity developed as 
a result of the pneumonia, and thereafter 
the insured died from sepsis due to empyema. 
Suit was brought to recover double indem- 
nity under a clause insuring against “bodily 
injury effected solely through external, vio- 
lent and accidental means” and excluding 
death resulting from the “taking of poison.” 


The court aligned itself with those au- 
thorities which recognize the unity of intent 
between cause and effect except where that 
unity is destroyed by the intervention of 
accident, mishap or unforeseen factors which 
produce unexpected results. Such interven- 
tion is deemed to be fortuitous and, in com- 
bination with cause and effect, produces an 
accidental result. “In the instant case, the 
unexpected results followed the recognized 
and approved use of morphine sulphate as 
a means of alleviating pain. There was no 
unity of intent joining the means used and 
the results which followed. An unusual and 
extraordinary chemical action intervened 
which could not have been foreseen and 
which was wholly unexpected. The means 
used were applied externally, the reactions 
were immediately violent, and we think the 
results were purely accidental.” The court 
further held that “taking of poison” means 
the internal taking in lethal quantities of 
some substance or liquid dangerous to hu- 
man life. It does not connote an unusual 
and unexpected chemical reaction from the 
administering of a narcotic drug to a patient 
where such treatment is approved by recog- 
nized medical authorities. Judgment for de- 
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fendant was reversed and the cause remanded 
with directions to overrule defendant’s de- 
murrer.—Cooper v. New York Life Insur- 
ance Company. Oklahoma Supreme Court. 
February 18, 1947. 12 CCH Lire Cases 362. 

Villard Martin, Virgil Hicks, Tulsa, Oklahoma, 
for Plaintiff in Error. 


William F. Tucker, William H. Martin, Tulsa, 
Oklahoma, for Defendant in Error. 


ACROBATICS ON YACHT RIGGING 


(CALIFORNIA) 


@ Heart injured 
Visible wound or contusion 
Blue lips, perspiration, pallor 


The incident occurred while the insured 
was on board a pleasure yacht. As he was 
traveling hand-over-hand along a wire be- 
tween the two masts, the insured missed 
when he reached for the wire with one hand. 
His body swung around, but he maintained 
his grasp on the wire with the other hand. 
He then returned to the mast and remained 
there for a few minutes while his photo- 
graph was taken by another guest on the 
boat. He then climbed down the mast to 
the deck. From that occasion until his 
death, the insured complained intermittently 
of pain in his chest. With each physical 
exertion he perspired freely, his face be- 
came pale, and his lips turned blue. He 
lost his customary vigor, walked in a shuf- 
fling manner, and at times his breathing 
was labored. Three weeks after the event 
on the yacht, the insured awakened early 
one morning complaining of severe pain. Be- 
fore he could be removed to a hospital, he 
died. The certificate gave the immediate 
cause of death as “acute myocardial failure 
due to coronary thrombosis—duration one 
week.” Under the insured’s policy double 
indemnity was payable if death was the 
result of bodily injury effected through ex- 
ternal, violent and accidental means, as 
evidenced by a visible wound or contusion 
on the exterior of the body. 


The court looked to Webster, who de- 
fined a “contusion” as a “bruise; an injury 
attended with more or less disorganization 
of the subcutaneous tissue and effusion of 
blood beneath the skin, but without breaking 
the skin.” Concluded the court: “We as- 
sume as correct plaintiff’s contention that 
the event on the rigging accidentally caused 
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coronary thrombosis and the insured’s death. 
We do not agree with plaintiff’s contention 
that either mere sweating, paleness of skin 
or blueness of lips after such exertion con- 
stitutes a visible wound or contusion on the 
exterior of the body. The court recognizes 
that an injured heart may drive less blood 
to the lips and that they will appear blue, 
as they did just after the insured’s strain 
on the yacht’s rigging. This, however, is no 
evidence that the lips were contused any 
more than if they turned blue from a sudden 
gust of fog laden air.” Judgment for the 
beneficiary was reversed.—Massachusetts 
Mutual Life Insurance Company v. Pistolesi. 
United States Circuit Court of Appeals, 
Ninth Circuit. March 7, 1947. 12 CCH Lire 
CAsEs 389, 

David Livingston, Louis F, DiResta, San Fran- 
cisco, California, for Appellant. 


M. Mitchell Bourquin, John J. Healy, S. H. 
Allen, San Francisco, California, for Appellee. 


OUTDOOR EXERCISE NO BAR 
TO CONFINING ILLNESS BENEFITS 


(TENNESSEE) 


@ Total disability 
Coronary thrombosis treatment 





For the first month after the insured was 
stricken with coronary thrombosis, his treat- 
ment consisted of absolute rest in bed ex- 
cept for visits to the doctor’s office. There- 
after part of the treatment consisted of short 
walks for fresh air and sunshine and to 
prevent deterioration of the heart muscles 
from continuous lying in bed. It was not 
disputed that the insured was totally dis- 
abled. The insurer denied liability under 
its health and accident policy for noncon- 
fining illness benefits on the ground that the 
insured was not “confined continuously 
within doors and regularly visited therein 
by his doctor.” The lower court sustained 
defendant and awarded plaintiff the maxi- 
mum provided for nonconfining illness, 


The upper court had this to say: “Courts 
do not shut their eyes to realities. They 
know that the policy is a contract of ‘adhe- 
sion’, that is, not one which the parties have 
reached by mutual negotiation, but one which 
has been fixed by the insurer. . . . The 
majority of courts construe and apply such 
provisions liberally in favor of the insured 


and hold that his right to recover is not 
defeated by the fact that he visits his physi- 
cian for treatment, or goes out on the 
physician’s advice for fresh air or sunshine 
or exercise, or goes to a hospital or to a 
different climate for his treatment, or goes 
out occasionally for other purposes, pro- 
vided he is entirely incapacitated for work 
by reason of his illness. Decisions in this 
state are in line with this liberal view.” 
Decree of the lower court was reversed.— 
Brandt v. Mutual Benefit Health & Acci- 
dent Association. Tennessee Court of Ap- 
peals, Middle Section, Nashville. Filed 
March 1, 1947. 12 CCH Lire Cases 36/7. 

William S. Noble, J. B. Daniel, Nashville, 
Tennessee, for Complainant. 


David M. Keeble, Walker & Hooker, Nash- 
ville, Tennessee, for Defendant. 


INSANE SUICIDE 
HELD ACCIDENTAL 


(COLORADO) 
e Exclusion clause 
Statute nullifying 
Effect of amendment 





The insured committed suicide while in- 
sane, and the insurer paid the administratrix 
the face amount of the policy, but denied 
liability for the double indemnity benefit. 
Under the policy, issued in 1930, double in- 
demnity was payable in the event of death 
“from bodily injuries caused by accidental 
means,” but did not include “death resulting 
from or caused directly or indirectly by self 
destruction, sane or insane, disease or ill- 
ness of any kind, physical or mental in- 
firmity.” 


By virtue of the provisions of Section 59, 
Chapter 99, S. L. 1913, suicide of a policy- 
holder after the first policy year is not a 
defense to payment of a life insurance policy, 
whether the suicide was voluntary or invol- 
untary, and whether the policyholder was 
sane or insane. By Chapter 136, S. L. 1935, 
the General Assembly added the words “pro- 
viding, however, that nothing in this Act 
is intended to apply to any accident insur- 
ance policy, or to those parts of any lite 
insurance policy, insuring against accidental 
death or death by accidental means.” 


Declared the court: “Construing the 1913 
suicide statute, we have held that the taking 


HOUTUNAUENANNANNANMa ENA NNA ANH NNN ENN NNN NAAN NNAN ENTE NTA NTU SHH TENNANT ANAL ANAT NTNU NATHAN EAON NONE HA NAAN AH ONND NTH NANA NNNE NT NNHOEN ALANNA TN ANNAN ETAL NA ONT EG HENNA NANA UH TANNA ANT 


PAGE 358 


ILJ—APRIL, 1947 


MU 


of 01 
that | 
ment 
tent, : 
ofar 
while 
to in 
befor 
becat 
the 1. 
contr 
was ; 
at th 
the it 
v. TI 
the L 
Mar« 

Alte 
in Er 

Ed\ 


DEA 
IN | 


(OHI 
‘ 


Th 
oper: 
in th 
for t 
from 
Dun! 
with 
on tl 
the i 
tion 
liabil 
insui 
ridin 
pass 
ger { 
tiff ¢ 
that 
regu 
subje 
ambi 
coulk 
It co 
uled 
of tr 
usual 


LIF 








- in- 
trix 
nied 
efit. 
. in- 
eath 
ntal 
ting 
self 

ill- 

in- 


1 59, 
licy- 
ot a 
licy, 
vol- 
was 
935, 
pro- 
Act 
sur- 

life 
ntal 


1913 
<ing 


wuununnennantd 









of one’s life while insane is an accident; 
that an accident policy which required pay- 
ment in the event of death was, to that ex- 
tent, a life insurance policy ; and that provisions 
of a policy barring recovery in case of suicide 
while insane were a nullity. Defendant seeks 
to invoke the 1935 amendment, but long 
before the amendment the policy in suit 
became a valid and binding contract, and 
the law subsisting at the time it was issued 
controls. The suicide provision of the policy 
was a nullity and was void and of no effect 
at the time it was written.” Judgment for 
the insurer was reversed—McCowan, Admx. 
y. The Equitable Life Assurance Society of 
the United States. Colorado Supreme Court. 
March 3, 1947. 12 CCH Lire CaseEs 374. 

Alter & Upton, Harry A. King, for Plaintiff 
in Error. 

Edward L. Wood, for Defendant in Error. 


DEATH 
IN CHARTERED PLANE CRASH 


(OHIO) 
e Aviation rider 
“Regularly scheduled passenger 
flight” construed 
Incontestability clause 





The insured contracted with a company 
operating commercial airplanes and engaged 
in the transportation of passengers for hire 
for the use of an airplane to transport him 
from Youngstown, Ohio, to a place near 
Dunkirk, Ohio, on a hunting trip. The plane, 
with the insured as its passenger, crashed 
on the return trip, resulting in the death of 
the insured. The insurance policy in ques- 
tion contained a rider limiting the insurer’s 
liability to a return of the premiums if the 
insured died “as a result of operating or 
riding in any kind of aircraft, except as a 
passenger on a regularly scheduled passen- 
ger flight of a commercial aircraft.” Plain- 
tiff contended, and the lower court agreed, 
that the phrase “except as a passenger on a 
regularly scheduled passenger flight” was 
subject to different interpretations and thus 
ambiguous. The reviewing court, however, 
could detect no ambiguity in the phrase. 
It concluded that the term “regularly sched- 
uled passenger flight” related to the subject 
of travel and transportation, and that the 
usual and ordinarily accepted sense of the 
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language meant trips regularly scheduled 
as to time of departure and arrival by com- 
mercial airlines operating between definitely 
established airports. 

Plaintiff also contended that because de- 
fendant did not specifically include in the 
incontestability clause the right to contest 
the policy under the rider, but limited such 
right to contest only upon the failure of the 
insured to pay premiums, it waived its right 
to rely upon the rider after two years had 
elapsed. The court disagreed. The incon- 
testability clause was a limitation as to the 
time within which and grounds on which the 
validity of a policy might be questioned, 
whereas the rider was an exclusion of a 
certain risk from the coverage of the policy. 
Judgment of the lower court for plaintiff 
was reversed.—McBride v. The Prudential 
Ins. Co. of America. Ohio Supreme Court. 
February 28, 1947. 12 CCH Lire Cases 391. 


Raymond L, Falls, for Appellee. 


Manchester, Bennett, Powers & Ullman, John 
H. Ranz, for Appellant. 


WIFE AND BENEFICIARY 
SHARE PROCEEDS 


(WASHINGTON) 


e@ Community property 
Premium payments 


When an unmarried man secures a policy 
of life insurance, designates a beneficiary, 
pays a few months’ premiums on the policy, 
gets married, and thereafter pays the pre- 
miums from the community earnings, should 
the proceeds be divided between the named 
beneficiary and the deceased’s estate? Two 
group insurance certificates were issued to 
the insured in 1924. The certificates had no 
loan value, cash surrender value, or paid-up 
insurance value. At this time the insured 
was married to Mabel Smith whom he 
divorced in 1928. Defendant was their only 
child. Subsequent to the insured’s divorce 
the two certificates lapsed, and one of them 
was replaced by insurance in the sum of 
$3000, in which the insured designated his 
daughter as beneficiary. A little less than 
thirteen months after he had received the 
insurance certificate, the insured married 
plaintiff. Ninety-two monthly payments 
were made upon the certificate prior to his 
death, seventy-nine of which were made 
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after his second marriage. The daughter 
contended that the contract issued in 1924 
was continuous until the date of the in- 
sured’s death and that she, as the bene- 
ficiary named in that policy, became the 
absolute owner of the proceeds. 

Ruled the court: “ ‘In this state insurance 
or the proceeds of insurance are not mere 
expectancies or choses in action, but are 
property; and if the premiums are paid by 
the assets of the community, they constitute 
community property. Our community 
property system conclusively determines 
that everything that is produced by either 
spouse, whether it be by toil or talent, is 
earned by the community and belongs to the 
community. ... It follows that the insurance 
paid for by community funds was the prop- 
erty of the community and that the plaintiff 
was entitled to recover that property as an 
asset of her deceased husband’s estate.” 
Judgment for plaintiff in the amount of 
79/92nds of the $3000 was affirmed.—Small, 
Admx., etc. v. Bartyzel. Washington Su- 
preme Court. February 14, 1947. 12 CCH 
Lire Cases 376. 

Wright, Booth & Beresford, for Respondent. 

Irving D. Smith, for Appellant. 


PLANE CRASHES INTO MOUNTAIN 


(GEORGIA) 


e Exclusion clause construed 
“Service, travel, flight in aircraft” 





The insured, a fare-paying passenger 
aboard a regularly scheduled airline passen- 
ger flight, met his death, when the plane 
crashed into a mountain. His beneficiary 
sought double indemnity under a clause 
providing that “Death is not a risk assumed 
if it results directly or indirectly from ‘service 
in or about or from travel or flight in any 
species of aircraft.’” Admitting that the 
clause could be interpreted to mean that de- 
fendant would not pay double indemnity if 
death resulted from service in or about any 
species of aircraft, or from travel or flight 
in any species of aircraft, plaintiff argued 
that the clause was also subject to other 
interpretations. He contended that the 
words “in or about or from” all applied to 
the following words “travel or flight” and 
that the words “travel or flight” are con- 
nected with “service” by three prepositions 
in the disjunctive. Plaintiff was of the opinion 
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that the service im travel or flight should 
cover such service as that of a pilot or 
stewardess, which service is rendered while 
the plane is in flight; that service about 
travel or flight referred to service connected 
with the travel or flight, such as service in 
the preparation for the take-off; and that 
service from travel or flight referred to 
service resulting from the travel or flight 
such as filling the gas tanks during a stop- 
over preparatory to the next part of the 
flight. Finally, plaintiff contended that it 
was not any service, but only such service 
that had some connection with travel or 
flight, and that it was not any travel or 
flight, but only such travel or flight that 
was connected in some way with service, 
that was excluded from coverage. 


The court thought otherwise. “We are 
of the opinion that the clause is clear and 
unambiguous and that the word ‘or’ as 
used in the phrase ‘from service in or about 
or from travel or flight in any species of 
aircraft’ was used in its natural meaning 
as a connective to mark off and separate 
alternative ideas.” The lower court erred 
in overruling defendant’s demurrer.—Union 
Central Life Ins. Co. v. Fulton National 
Bank, Exr. Georgia Court of Appeals. 
March 1, 1947. 12 CCH Lire Cases 379. 

Grover Middlebrooks, J. H. Currie, Atlanta, 
Georgia, for Plaintiff. 


Edwin L. Sterne, Atlanta, Georgia, for De- 
fendant. 


WIDOW V. ALLEGED WIFE 


(NEW YORK) 


@ National Service Life Insurance 
Validity of Mexican divorce decree 


The insured, a member of the Marine 
Corps, lost his life in the service. His sur- 
viving widow was Irene Beall Thackaberry, 
but his National Service Life Insurance 
policy was left payable to Anne Haruda 
Thackaberry, whom he described as his 
wife. In February or March, 1939, Irene 
signed a paper, which she was told was a 
consent to a divorce in Mexico for her hus- 
band. She signed under duress. The paper 
was never acknowledged before a notary 
public. The insured never resided in Mexico 
or left the United States, but it did appear 
that he had secured a divorce decree in 
Juarez, dated December 16, 1939. At all 
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times between the signing of this instru- 
ment and the divorce, the deceased and his 
wife had maintained friendly relations, their 
home continued to exist and was regularly 
and to some extent enjoyed by him. Con- 
cluding that the Mexican divorce was void 
for want of jurisdiction of either of the par- 
ties and that the claim of Anne Thackaberry 
could not be substantiated, the court entered 
judgment for Irene Thackaberry.—Thacka- 
berry v. United States et al. United States Dis- 
trict Court, Southern District of New York. 
February 26, 1947. 12 CCH Lire Cases 381. 

Frank Aranow, 80 Broad Street, Louis Kaplan, 
New York, New York, for Plaintiff. 


John F. X. McGohey, United States Attorney, 
John F, Ryan, Assistant United States Attorney, 
United States Courthouse, Foley Square, New 
York, New York, for the United States. 


Morgan & Lockwood, 44 Wall Street, Alfred 
J. L’Hereux, Peter X. McManus, New York, 
New York, for Defendant Irene Thackaberry. 


Oscar J. See, Washington, D. C., for Anne 
Thackaberry. 


DIVORCED WIFE HAS RIGHT 
TO PREMIUMS 


(KENTUCKY) 
e Payments from own earnings 
Restoration of property 
Statute cited 


The insured’s policies were issued prior to 
his divorce from defendant, who paid all the 
premiums on _ the_ policies. Defendant 
claimed that she was entitled to the entire 
proceeds of the policies as she had an in- 
surable interest in the life of her ex-husband, 
and that, in the alternative, she was entitled 
to recover the premiums she had paid with 
interest from the dates of the payments. The 
insured’s widow and administratrix 
claimed the proceeds. 


also 


Discoursed the court: “As a general rule, 
if the beneficiary has an insurable interest 
in the life of the insured, it is immaterial 
that such interest ceases prior to the death 
of the insured. However, there are some 
exceptions to this rule, one of which has long 
been recognized by this court. It is held in 
many jurisdictions that the interest of a 
wife as beneficiary in a life insurance policy 
Is not extinguished by a divorce, but be- 
cause of Section 425 of our Civil Code of 
Practice and KRS 403.060, we have con- 
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sistently said that a divorce abrogates the 
rights of a divorced party as beneficiary in 
a policy on the life of her husband. The 
basis for these decisions is that the section 
of the code and the statute require restora- 
tion by both parties of any property which 
either may have obtained directly or indi- 
rectly during marriage.” Judgment of the 
lower court was reversed with directions 
that a judgment be entered for the divorced 
wife in the amount of the premiums she paid 
together with interest from the.date of each 
payment.—Ficke v. The Prudential Insur- 
ance Company of America et al. Kentucky 
Court of Appeals: March 11, 1947, 12 CCH 
Lire CAsEs 387. 

Howard & Howard, Covington, Kentucky, Wil- 
— A. Young, Frankfort, Kentucky, for Appel- 
ant. 


John R. Shepart, Bert J. King, Covington, 
Kentucky, for Appellee. 


ASSIGNEE COLLECTS 
AS ADMINISTRATRIX 


(SOUTH CAROLINA) 


®@ Mistake of fact and law 
Estoppel 


The insured agreed to compensate his sis- 
ter, who had supported their mother for a 
number of years. For the purpose of carry- 
ing out this obligation and to protect his 
mother further, the insured executed an in- 
strument before a notary in which he stated 
that should he be lost at sea during the 
voyage, he wished his insurance to be paid 
to his sister. The insured had not desig- 
nated a beneficiary, and under the policy 
terms the proceeds, in the absence of an as- 
signment, were payable to the personal rep- 
resentative of the insured. The sister fur- 
nished counsel for the insurer with a copy 
of the assignment. She was advised that 
it did not satisfy the requirements of the 
policy with reference to the designation of a 
beneficiary and that it would be necessary 
to arrange for letters of administration. She 
thereupon qualified as administratrix and in 
that capacity collected the insurance. After 
paying a few debts, she divided the remain- 
der of the insurance money between herself 
and her mother as the next of kin and dis- 
tributees of the estate, and filed final ac- 
count in probate court showing that this had 
been done. Apparently she was acting in 
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good faith, believing that the decedent was 
unmarried and that she and her mother were 
entitled to his estate as sole distributees. 


The court thought there was no question 
but that the assignment had transferred to 
the sister the right to the proceeds. Her 
mistake was not a pure mistake of law, but 
a mistake as to her property rights, coupled 
with a mistake of fact as to who were the 
proper distributees. Such a mistake, in the 
absence of prejudice or change of position 
resulting therefrom, creates no estoppel for 
enforcement in equity. She was advised, ac- 
cording to the court, by one of the leading 
law firms of the country, representing the 
insurer, that the instrument on which she 
relied was insufficient and that an adminis- 
tration would be necessary for collection. 
She acted on the mistaken advice, and be- 
cause of her mistake the estoppel which 
would otherwise arise may not be invoked 
against her. Judgment for the sister was 
affirmed.—Cook, etc., et al. v. Commercial 
Casualty Insurance Company, Watts, Ap- 
pellee. United States Circuit Court of Ap- 
peals, Fourth Circuit. March 6, 1947. 12 
CCH Lure Cases 394, 

M. L. Madors, E. Osborne Ayscue, for Ap- 
pellants, Cross Appellees. 


Jack Wright, Royall & Wright, for Appellee, 
Cross Appellant. 
R. D. Epps, J. Reuben Long, for Appellee. 


WRONG FORM 
FOR CHANGING BENEFICIARY 





(DISTRICT OF COLUMBIA) 


@ National Service Life Insurance 
Mother v. wife 


While serving as a cadet in the Army Air 
Forces, the insured was killed in a plane 
crash. Both his mother and wife claimed 
the proceeds of his National Service Life 
Insurance. Photostatic copies of the Ad- 
jutant General’s Office records bore a nota- 
tion that the mother was principal benefi- 
ciary and the father contingent beneficiary. 
However, this notation in the service record 
had lines drawn through it, and on another 
page appeared the notation that the wife was 
the principal beneficiary and the mother the 
contingent beneficiary. This record did not 
indicate whether the beneficiary was for in- 
surance or some other purpose. The wife 
relied upon a photostatic copy of W. D., 


TT 


A. G. O. Form 41 (Change of Beneficiary), 
This form was originally designed for the 
purpose of designating a beneficiary for the 
six months’ gratuity pay which is payable 
in certain cases if death occurs while in the 
active service. Although it was never in- 
tended to be used for the purpose of chang- 
ing the beneficiary for insurance, it was 
erroneously used by Army officials both at 
home and abroad for effecting a change of 
beneficiary for insurance. The wife testi- 
fied that she accompanied her husband to 
the Finance Office at his camp; that he 
asked the clerk in charge to give him a form 
in order that he might change the benefi- 
ciary of his insurance; and that he filled out 
the form in her presence and returned it to 
the clerk. 


“The evidence clearly shows,” said the 
court, “that the deceased intended to effec- 
tuate a change of beneficiary for his insur- 
ance. In using the form provided by the 
finance office and lodging it with that office 
when properly executed, he did all that rea- 
sonably might be expected of him to accom- 
plish his purpose.” Judgment was entered 
for the wife——Citron v. United States et al. 
United States District Court, District of 
Columbia. January 29, 1947. 12 CCH Lire 
Cases 404. 


Warren E. Miller for Plaintiff. 


Edward M. Curran, D,. Vance Swann, for De- 
fendant United States. 


Goldstone & Wolff, 527 5th Avenue, New York, 
New York, for Defendant Rosenschein. 


IMPLIED GROUP CONTRACT 
BREACHED 


(TEXAS) 


@ Termination of employment with 
named employer 
Sale of business 
Acceptance of premiums continued 





Pursuant to a directive of the Federal 
Security and Exchange Commission, plain- 
tiffs’ employer, El Paso Electric Company, 
sold its entire transportation system to El 
Paso City Lines, Inc. After the sale plain- 
tiffs worked for City Lines, performing the 
same duties and receiving the same com- 
pensation, Defendant had issued group poli- 
cies insuring the lives of the employees 0! 
the Electric Company, called the “Em- 
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ployers,” who were members of the El Paso 
Electric Company Employees’ Association, 
called the “Assured.” Under the master 
policies and certificates, the insurance ter- 
minated with the termination of employment 
with the “Employers” or the termination of 
membership with the “Assured.” Plaintiffs 
continued to pay their premiums believing 
that the policies were still in force and un- 
affected by the sale. Prior to receipt of the 
January, 1944, premium, defendant’s agent 
knew of the sale, but accepted this premium 
and collected the February and March pre- 
miums before notifying the insurer of the 
sale and that a number of former employees 
of the Electric Company were employed by 
City Lines. The insurer told the agent that 
it would not be willing to amend the con- 
tract to cover employees of the City Lines, 
and the agent asked the company to con- 
tinue the insurance so that he might con- 
summate the new contract for group insur- 
ance to cover employees of City Lines, 
which contract he had been negotiating with 
the Association since the sale. However, on 
August 1, the agent notified the Association 
that the certificates would be cancelled as of 
August 5. 


The court held that no question of waiver 
or estoppel was presented. Coverage ter- 
minated when employment with the named 
employers terminated. However, after its 
agent had notified it of the sale, defendant 
retained the January, February and, March 
premiums. It thus ratified the agent’s ac- 
tion in accepting them and by necessary im- 
plication agreed that all of the provisions 
of the group policies and the certificates, ex- 
cept that the insurance coverage therein 
provided should extend to the employees 
of the employers named therein only and 
should terminate on the termination of such 
employment, should apply to former em- 
ployees of the Electric Company who were 
then employees of City Lines. “In other 
words,” held the court, “new contracts of 
insurance must be implied. One of 


the provisions of these new contracts was 
the privilege of renewal each month on pay- 
ment of premiums as specified in the origi- 


nal contracts. Since these premiums were 
tendered, the insurance company had no 
tight to cancel the new contracts.” All but 
two employees elected to rescind the implied 
contracts, and they were entitled to a return 


of the sums deducted from their wages sub- 


sequent to January 1, 1944, and applied to 
the premium payments with interest. The 
other two plaintiffs sought damages for the 
repudiation of their contracts and elected 
to claim total and permanent disability bene- 
fits. Since the insurer repudiated the con- 
tracts, it waived the making of proof of disa- 
bility. Judgment was reversed and the 
cause remanded with instructions to make 
the necessary computations.—Pan American 
Life Insurance Company v. Garrett et al. 
Texas Court of Civil Appeals, El Paso. 
Filed July 11, 1946. Rehearing denied, Sep- 
tember 19, 1946. 12 CCH Lire Cases 370. 


Potash & Cameron, Caples Building, El Paso, 
Texas, for Appellant. 


Ernest Guinn, County Court House, El Paso, 
Texas, for Appellees. 


CHANGE OF BENEFICIARY FORM 
SENT AFTER DEATH 


(OKLAHOMA) 


@ National Service Life Insurance 
Ministerial act 





Prior to the insured’s marriage his mother 
and father were designated primary and sec- 
ondary beneficiaries of his National Service 
Life Insurance. Thereafter he executed a 
change of beneficiary in which he named his 
wife as principal beneficiary and his parents 
contingent beneficiaries. The change was 
executed on Veterans’ Administration form 
Number 336 and was prepared for him at 
his request by a civilian employee in the 
office of personal affairs at the post where 
the insured was stationed. The form was 
executed in duplicate, and both copies were 
given to the insured. He placed the original 
copy of the form in his personal file in his 
home. After the insured’s death, his wife 
gave the file to her father. Neither she nor 
her father sent the form to the Veterans’ 
Administration until after the wife had some 
correspondence with the Administration. Both 
she and her father were under the impres- 
sion that one had already been forwarded 
and that the one in their possession was a 
copy to be kept by the wife. The summary 
court officer appointed to inventory the in- 
sured’s personal property in his desk at the 
post found the carbon copy of Form 336 and 
sent it to the wife. 


Declared the court: “Mailing the form 
to the Veterans’ Administration and record- 
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ing the change upon its records were minis- 
terial acts which were not necessary steps 
in a valid exercise of the personal privilege 
granted by the policy to the insured to 
change the beneficiary. The new designation 
was complete when the insured executed 
the precise completed form provided for such 
purpose, and the Veterans’ Administration was 
bound to recognize it, no matter by whom it 
was called to its attention.” Judgment for 
defendants was reversed and the cause re- 
manded with directions to enter judgment for 
plaintiff wife—Collins v. United States et al. 
United States Circuit Court of Appeals, Tenth 
Circuit. March 17, 1947. 12 CCH Lire CAsEs 
407. 


Louls A. Fischl, Thomas W. Champion, for 
Appellant. 

F. L. Welch, for Appellees A. G. Collins and 
Nora Z. Collins. 

Cleon A. Summers, United States Attorney, 
John F. Sonnett, Assistant Attorney General, 
Searcy L. Johnson, Special Assistant to the 
Attorney General, D. Vance Swann, Attorney, 
Department of Justice, Fendall Marbury, At- 
torney, Department of Justice, for Appellee 
United States. 


REJECTION TERMINATES 
INTERIM INSURANCE 


(OHIO) 
e Effective date of insurance 
Rejection of application prior to death 


At the time of application the deceased 
paid the first four weeks’ premium and re- 
ceived a receipt, dated December 18, 1942, 
which stated that “If death occurs after the 
date hereof and prior to the issue of the 
policy, payment of the amount of the policy 
in accordance with the terms thereof shall 
be made, provided that the application is 
approved and accepted at the home office.” 
The application was received by the home 
office on December 24, 1942. That office 
was closed on the 25th, 26th, and 27th. On 
December 28, the application was rejected, 
and the rejection slip was mailed to the 
Cleveland office on December 29 or 30. On 
December 31, the applicant received an in- 
jury which caused her death on January 7, 
1943. On January 5, defendant’s agent at- 
tempted to give notice of the rejection, and 
actual notice was given to plaintiff the morn- 
ing of January 7. 


There was no question as to the existence 
of the interim insurance. The sole issue was 
exactly what interim was covered thereby. 
Plaintiff contended that the insurance took 
effect on the date of the application and 
payment of premium and that there was lia- 
bility notwithstanding the rejection of the 
application. The court reached an opposite 
conclusion. The application was rejected 
prior to the occurrence of the injuries which 
resulted in the death of the applicant. By 
reason of the rejection of the application, 
there was no contract in existence at the 
time of the applicant’s death, and defend- 
ant’s motion for a directed verdict should 
have been sustained.—Leube v. The Pru- 
dential Ins. Co. of America. Ohio Supreme 
Court. February 28, 1947. 12 CCH Lire 
CAsEs 400. 

George A. Takee, Nathan R. Berke, Lex Kit- 
ner, for Appellee. 


McKeehan, Merrick, Arter & Stewart, Smith 
Warder, for Appellant, 


AGENT'S AUTHORITY 
ON ADDITIONAL INSURANCE 
(MISSOURI) 

@ Oral contract 


Custom and practice 
Approval of home office 


After issuing a personal life insurance 
policy, it was the practice and rule of de- 
fendant to insure an insured, within sixty 
days of the previous medical examination, 
for an additional amount without further 
medical examination. In accordance with 
this practice, an agent called upon the de- 
ceased, who on February 8, 1944, signed the 
application for additional insurance and 
agreed to the terms, subject to the approval 
of his bankers. On February 9, the insured 
informed the agent that his bankers had 
approved the plan and that he would give 
the agent the premium check if he would 
meet him at noon. The two were unable 
to meet on that day, and when the agent 
called on the following day, the insured was 
in the hospital suffering from what he inti- 
mated was a temporary “touch of ptomaine 
poisoning.” The insured told the agent to 
stop by his office and pick up the check. 
The agent then forwarded the check and 
application to the home office, but before 
the application was acted upon, the insured 
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died. Plaintiff contended that the agent had 
effectuated an oral contract of insurance, 
whereas defendant not only denied the oral 
contract, but asserted that the agent was 
only a soliciting agent. The trial court di- 
rected a verdict for defendant. 


The agent told the insured that the appli- 
cation would be subject to company approval 
and said, “I am pretty sure they will call 
for some X-ray pictures you had taken.” 
The insured replied, “Well, I won’t be afraid 
of the pictures.” Consequently, the insured 
was bound to know that whatever he and 
the agent agreed upon was subject to ap- 
proval. Judgment for defendant was af- 
firmed.—Rassieur, Exr. v. The Mutual Benefit 
Life Insurance Company. Missouri Supreme 
Court, Division Two. March 10, 1947. 12 
CCH Lire CAseEs 397. 

Harry A. Frank, Merchants-Laclede Building, 
St. Louis, Missouri, for Appellant. 


Jones, Hocker, Gladney & Grand, Orville 
Richardson, J. Chester Jones, 407 N. Eighth 
Street, St. Louis, Missouri, for Respondent. 


PISTOL WOUND IN HEAD 


(ALABAMA) 


© Suicide v. accident 
Instruction to jury 





Returning home at four o’clock in the aft- 
ernoon, plaintiff found her son lying on the 
floor beside his bed, face downward with a 
pistol wound in his head, alive, but uncon- 
scious. The insured was last seen on the 
night preceding his injury. He had driven 
Mrs. Whitehead who worked in his store to 
her home and had told her that he would 
stop by for her the next morning and that 
they would open the store. The insured 
had been drinking for several days and had 
closed the store. There was evidence to 
show that a few days before the insured 
was found wounded he had quarreled with 
his mother about Mrs, Whitehead, had locked 
his mother in the store and had carried Mrs. 
Whitehead to her home. He had told his 
uncle that before he would be worried to 
death by these women, he would kill him- 
self. At plaintiff’s request, the court gave 
a special charge to the jury to the effect 
that it should find for plaintiff if it was rea- 
sonably satisfied that the insured had been 
murdered, 
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The burden rested upon plaintiff to show 
that death was the result of bodily injury 
effected solely through external, violent and 
accidental means, independent of all other 
causes. The special charge authorized a 
verdict for plaintiff even if death was caused 
by external violence intentionally inflicted 
by some person other than the deceased. 
Such death was not within the coverage of 
the policy, and the lower court did not err 
in granting defendant’s motion for a new 
trial—Lambert v. National Casualty Com- 
pany. Alabama Supreme Court. March 20, 
1947. 12 CCH Lire Cases 415. 

W. P. Calhoun, First National Bank Building, 
L. A. Farmer, Dothan, Alabama, for Appellant. 


Oscar L. Tompkins, Newberry Building, 
Dothan, Alabama, for Appellee. 


LAST-MINUTE CHANGE 
OF BENEFICIARY 





(ILLINOIS) 


© Time of effect of change 
Ambiguous designation 


The deceased was insured under two 
group insurance certificates in which his 
daughter was designated as_ beneficiary. 
The insured died at 5:45 o’clock in the 
morning on October 22, 1943. On that day 
the insurers received requests, postmarked 
the previous evening, for changes in bene- 
ficiary to Alice Ellen Smith. In connec- 
tion with certificate number 3603, the form 
failed to give the date of the insured’s 
signature or the relationship of the pro- 
posed beneficiary, and the insurer returned 
the form to the local union with instruc- 
tions to have the insured furnish this infor- 
mation. Thereafter the form was returned 
to the insurer in a letter by the attorney 
for Alice Ellen Smith. After the name 
“Smith,” the words “or my estate” were 
added, together with the _ relationship, 
“fiance” and the date, “10-8-43.” The in- 
surer sent a new form to the attorney and 
stated that the designation was indefinite 
and alternative. This form was not returned 
to the company. 

Under certificate number 3603 the in- 
sured requested a change of beneficiary 
from his daughter to Alice Ellen Smith. 
The policy provided that the change could 
be made by filing a written request with the 
company and that the change would not 
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take effect until received by the home office. 
There was a statement in the form that the 
change would not be effective until endorse- 
ment had been made. The court was of the 
opinion that the receipt provision of the 
policy superseded the endorsement provi- 
sion in the form of request and that the 
change was effective. However, under cer- 
tificate number 7492, the insured expressed 
his desire for a change from his daughter to 
“Alice Ellen Smith or my Estate.” The 
court was of the opinion that this applica- 
tion for a change was void. Although the 
insured expressed an intent to make a 
change, he failed to make clear what his 
intention was. Judgment for the daughter 
as to certificate number 3603 was reversed 
and for number 7492 affirmed.—Young v. 
American Standard Life Insurance Com- 
pany et al., Smith, Impleaded, Appellant. 
Illinois Appellate Court, First District. 
February 26, 1947. Released March 20, 
1947. 12 CCH Lire Cases 412. 


Moses H. Kamerman, for Interpleaders. 
Jerome J, Sladkey, for Young. 


DELINQUENT DUES 
ACCEPTED AFTER SUSPENSION 


(ILLINOIS) 


@ Waiver of forfeiture 
Prior dealings 


The insured failed to pay his fraternal 
dues for the month of June, 1943, and his 
delinquency was reported by the financial 
secretary of the local camp to the home 
office. On July 19, 1943, the home office 
mailed a letter to the insured, notifying him 
that he had been suspended and advising 
him of the steps he should take to be re- 
instated. The insured was in the hospital, 
and his wife did not open the letter until 
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after her husband’s death on July 24, 1943. 
Plaintiff contended that defendant had 
established and followed a course of deal- 
ings between the local camp and its mem- 
bers, whereby it accepted payments of 
premiums that were delinquent for a period 
of from two to three weeks to a month or 
more, and that defendant thereby waived 
the provisions in the contract, its constitu- 
tion and by-laws concerning forfeiture. 
Under the provisions of the contract, mem- 
bers were required to pay monthly dues 
on or before the first day of the month 
or during a thirty day grace period. Ifa 
member failed to pay his dues before the 
last day of the calendar month, he became 
delinquent and was suspended, but if he 
paid the delinquent dues within fifteen days 
after the last day of the month for which 
they were due, he was automatically re- 
instated. However, if he failed to pay the 
delinquent dues within fifteen days, but 
paid them within ninety days from the last 
day of the month, he thereby became re- 
instated, provided he was then in good 
health and remained in good health for 
thirty days. 

On the two previous occasions when the 
insured failed to pay his dues on time, de- 
fendant acted in accordance with the terms 
of the contract. The insured was notified 
of his delinquency and suspension and was 
reinstated when he made his payment each 
time within fifteen days of the last day of 
the month for which it was due. The evi- 
dence failed to reveal a single instance in 
which suspension did not occur for failure 
to pay dues on time. Judgment for plain- 
tiff was reversed and entered for defendant. 
—Hilliard v. Woodmen of the World Life 
Insurance Society. Illinois Appellate Court, 
Fourth District. February 27, 1947. Released 
March 27, 1947. 12 CCH Lire Cases 418. 


er i 


Crosser Bill Amendment 


The Crosser Bill, the subject of much discussion since its enactment in 1946, 


is to be amended. 


Insurers have agreed that the method of improving the legis- 


lation is to remove the system of non-occupational accident, health and sickness 
benefits. This is what is accomplished by the bill introduced by Representative 
Howell of Illinois. Other proposals have been made such as the repeal of the 
Crosser Bill by Representative Gillette, and a reduction of the unemployment 
compensation benefits from 26 to the original 20 weeks in addition to the removal 
of non-occupational benefits at the behest of Senator Hawkes, but the insurers 
have now joined forces and have agreed to support Representative Howell’s bill. 
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IN THE CURRENT PARADE OF OFA AMM 


Bottling Company’s Liability—Decom- Pedestrian injured —Chipped side- 
posed flesh in bottled beverage walk (Iowa) 369 
(Antz.) es Icy sidewalk (Conn.) 367 

Contractors’ Liability — Excavation Physician’s Malpractice 

injured (Ore.).. ; Cancer concealed—Statute of limi- 

Elevated Railways Liability — At- tations (Cal.) 
tempting to board—Train started Diagnosis — Arm fractures over- 
(Iil.) : looked (Ind.) 

Gas Company L iability—Gas esc aping Power Company’s Liability 
from meter—Customer’s nausea Defective service wires—House de- 
(Mass.) vee : stroyed by fire (Cal.) 

Hospital’s Liability—Patient slipping Sagging power line—Wagon driver 
on floor—Signal unheeded (Va.) s electrocuted (Tex.) 

suians Fapnnen Railroad’s Liability 

Fall down elevator shaft—Absence ? Animals struck by train—Sufficiency 
aa —_— or Mes : of evidence (Miss.) 

ripping over electric cord (Mass.). : Mutilated body found on tracks 
Mushy substance on stair (Pa.).. (Tenn.) ' 

Landlord and Tenant Pedestrian injured—Backing tender 
Tenant injured—Collapse ” porch (Ala.) 

railing (Ohio) . ” 7. Freight 5 
Outside stairway (Mass.). 77 , 


Rotted roof flooring (Mass.) Si Shad 
Owner's Liability Suitcase lost (Mass.) 


Elevator—Defective automatic stop- School Board's Liability—Playground 
ping device (N. D.) .... supervision—Child injured (N. Y.) 

Foundation walls collapse—Children n State’s Liability—Mental patient as- 
injured (N. Y.) saulted by fellow patient (N. Y.) 

Municipality's Liability Street Railway’s Liability 

Bath house patron burned—Defec- Exiting passenger caught in door 
tive faucet (N. J.) 371 (Minn.) : 

Intoxicated patrolman shooting pas- Passenger injured — Sudden lurch 
sersby (N. Y.) ..... nae (Mo.) 
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OLD ICE OR NEW STORM? frozen snow for several days. On the day 
before the accident, surface snow had been 

(CONNECTICUT) removed by a tractor scraper, but a ragged 
e Pedestrian falls on sidewalk layer of ice and hard-packed snow at least 

a quarter of an inch thick remained. That 

The sidewalk on which plaintiff fell had night snow, sleet and freezing rain fell. 
been covered with treaded rough ice and What caused plaintiff's fall? Was it the 


car obscuring oncoming 


train (Tex.) 
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accumulation of rough ice and frozen snow 
which had existed for several days, or the 
new ice deposited upon the old by a storm 
which had lasted intermittently over a pe- 
riod of fifteen hours and ended about an 
hour before plaintiff was injured? 


A storm of such nature and duration nec- 
essarily had some effect upon the ice and 
snow previously on the sidewalk. If it caused 
the condition to vary only in some slight 
degree, defendant would not be relieved of 
liability. If the new storm caused a sub- 
stantial coating of ice to be deposited upon 
the old ice, the trial court could not reason- 
ably have concluded that the cause of plaintiff's 
fall was the pre-existing defective condition 
of the walk. The cause of plaintiff’s fall 
may have been the original condition of the 
treaded rough ice and frozen snow which 
had existed for several days, the ragged 
layer of ice and hard-packed snow left on 
the walk by the ploughing on the day prior 
to the accident, or the ice formed by the 
new storm. No facts found by the trial 
court would reasonably support a conclu- 
sion as to which of these three defects was 
the proximate cause of the injury. Judg- 
ment for plaintiff was reversed and a new 
trial ordered.—Perri v. City of New Haven. 
Connecticut Supreme Court of Errors. Janu- 
ary 9, 1947. 14 CCH NEGLIGENCE CasEs 404. 

Alfred F. Celentano, William L. Beers, George 
G. DiCenzo, for Defendant, Appellant. 


Isadore Chaplowe, Albert Creteila, for Plain- 
tiff, Appellee, 


WAGON DRIVEN 
UNDER SAGGING POWER LINE 


(TEXAS) 


e Driver electrocuted 
Imputed knowledge of danger 





During a severe electrical storm and heavy 
rain, a crossarm supporting defendant’s 
power line broke, allowing one of the wires 
to sag. The following morning the de- 
ceased was proceeding to his work along 
the road in his employer’s wagon. A fellow 
employee, who stood in the rear of the 
wagon, testified that he saw the wire from 
the transmission line hanging over the road; 
that he advised the deceased not to drive 
under it; but that when his advice was not 
heeded, he jumped from the wagon. He 
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heard a pop, and upon looking back saw 
that the wagon was under the sagging wire, 
that the deceased had fallen across the seat 
of the wagon, and that the mule had fallen 
down. The jury found that defendant was 
negligent in the operation of its lines, but 
that the deceased saw the sagging line and 
was contributorily negligent in attempting 
to drive under it. 


The contributory negligence of one who 
receives an injurious shock or is killed by 
contact with a sagging electric wire, is gen- 
erally a question for jury determination. “It 
is common knowledge,” declared the court, 
“that all electrical machinery and appliances 
from which emanate wires carrying sufh- 
cient voltage to furnish power to operate 
machinery, are dangerous to personal con- 
tact, and that every person going upon the 
immediate premises where such machinery 
is operated is charged with knowl- 
edge that, in doing so, he environs himself 
with grave danger.” Plaintiffs neither al- 
leged nor proved that the deceased was 
ignorant of the danger. Judgment for de- 
fendant was affirmed.—Cloud et al. v. Hous- 
ton Lighting & Power Company. Texas 
Court of Civil Appeals, Galveston. January 
16, 1947. Rehearing denied, February 6, 
1947. 14 CCH NEGLIGENCE CAsEs 413. 

Polk Shelton, C. L. Krueger, Austin, Texas, 
for Appellants. 


Tom M. Davis; Baine P. Kerr; Baker, Botts, 
Andrews & Walne, Houston, Texas, for Ap- 
pellee. 


LURCH KNOCKS PASSENGER 
ABOUT STREETCAR 


(MISSOURI) 


e Bumped by fellow passenger 
Availability of witness 





While plaintiff was walking down the aisle 
to a seat, the streetcar lurched violently, 
throwing another passenger, Mr. Edster, 
against plaintiff and knocking plaintiff about 
the car. Asa result of this lurch, his ankle was 
fractured. A jury trial resulted in a verdict 


for plaintiff. Defendant contended that the 
trial court erred in denying defendant's coun- 
sel the right to comment upon plaintiff's 
failure to call Edster as a witness when he 
had been present in court throughout the 
trial. Commented the court: “The avail- 
ability of a witness is not only determined 
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from his presence at the trial, but may also 
depend upon his relationship to one or the 
other of the parties and the nature of the 
testimony that he might be expected to give 
in the light of his previous statements.” There- 
fore, the trial court was correct in concluding 
that Edster was available to plaintiff but 
not to defendant, and the motion for a new 
trial was affirmed.—Deaver v. St. Louis Pub- 
lic Service Company. St. Louis Court of 
Appeals, Missouri. January 21, 1947. 14 
CCH NEGLIGENCE CASES 429, 

Harris R. Herbert, Russell J. Horsefield, 418 


Olive Street; Chelsea O. Inman, 721 Olive Street, 
St. Louis, Missouri, for Plaintiff, Appellant. 


O. P. Owen, 800 Buder Building; King G. 
McElroy, 7 N. Seventh Street, St. Louis, Mis- 
souri, for Defendant, Respondent. 


PASSENGER'S ARM 
WEDGED IN DOOR 


(MINNESOTA) 


e Sudden opening of doors 
Stumbling into path of automobile 
Concurrent negligence 





Pursuant to plaintiff’s signal, the street- 
car stopped, and the rear exit doors opened. 
When plaintiff was on the last step of the 
car exit, the doors suddenly closed, and her 
left shoulder and arm were caught and 
wedged in between them. Excited, plaintiff 
shouted to the conductor, who immediately 
opened the doors. Plaintiff either stumbled 
or fell into the street, where she was struck 
by an automobile. 


The court thought that the facts clearly 
justified the jury’s conclusion that the de- 
fendant’s motorman had been negligent in 
the operation of the exit doors. Defendant's 
duty as a public carrier did not cease until 
plaintiff had been afforded a reasonable op- 
portunity to depart from the car. Defendant 
challenged an instruction on concurrent negli- 
gence, contending that there was no causal 
connection between the alleged former neg- 
ligence of the defendant in the operation of 
the doors and plaintiff’s subsequent harmful 
impact with the automobile, and that a 
wholly independent agency had intervened. 
It was true that the driver of the automo- 
bile had caused most of plaintiff’s injuries. 


Obviously, he had violated the statutory 


rule requiring him to stop his car at least 
ten feet behind the streetcar when it stopped 


to discharge passengers. However, the in- 
struction stated that where an injury is 
caused by the concurrent negligence of several 
persons, the negligence of each is the proxi- 
mate cause, and each is liable for all result- 
ing damages if the injury would not have 
occurred without his negligence. This in- 
struction was without error. Judgment for 
plaintiff was affirmed.—Hall v. Minneapolis 
Street Railway Company et al. Minnesota 
Supreme Court. February 14, 1947. 14 
CCH NEGLIGENCE CASES 437. 


Kelly, Bergland & Johnson, 524 Hodgson 
Building, Minneapolis, Minnesota, for Relator. 


R. G. Shepley, 1200 Rand Tower, Minneapolis, 
Minnesota, for Respondents. 


CHIPPED SIDEWALK 
TRIPS PEDESTRIAN 


(IOWA) 





e Contributory negligence 
Degree of care 
Belief of safety 


As plaintiff was attempting to walk over 
a broken sidewalk in defendant city, her 
heel slipped into a hole. She fell, sustaining 
severe injuries. She was familiar with the 
defects in the sidewalk, having passed the 
area in going to her daily work. The lower 
court found for defendant; and on prior 
appeals, the higher court affirmed, stating 
that an examination of the photograph showed 
that the narrow point into which plaintiff’s 
heel had slipped could have been avoided 
by the slightest care on her part, and that 
she had failed to use ordinary care for her 
safety. 


There was neither evidence nor reason- 
able inference that plaintiff knew that the 
sidewalk was so unsafe that it was impru- 
dent to pass over it. The fact that she had 
passed over the sidewalk frequently was 
convincing evidence that she did not con- 
sider it imprudent to do so at the time she 
fell. Plaintiff was required to exercise ordi- 
nary care, not such care as would absolutely 
preclude injury. She was entitled to have 
the determination of the jury on the issues 
of defendant’s negligence and her freedom 
from contributory negligence, and the trial 
court erred in directing a verdict for the 
city. Judgment for defendant was reversed 
and the cause remanded.—Beach v. City of 
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Iowa Supreme Court. Feb- 
14 CCH NEGLIGENCE CASES 


Des Moines. 
ruary 11, 1947. 
392. 
Brammer, Brody, Charlton & Parker, Chaun- 
cey A. Weaver, Des Moines, Iowa, for Appellant. 
F. T. Van Liew, Be J. Flick, Paul Hewitt, 
Harvey Bogenrief, Vernon R. Seeburger, Des 


Moines, Iowa, for Appellee. 


FOUNDATION WALLS 
COLLAPSE UNDER CHILDREN 


(NEW YORK) 


@ Dilapidated condition of premises 
Duty owed licensees 
Owners’ liability 





The three children entered defendants’ 
land in search of a place to play and spotted 
four foundation walls of a demolished build- 
ing. Two of the boys climbed upon one of 
the walls, and the third boy was about to 
mount when the wall collapsed, causing in- 
jury to each boy. The land comprised a 
corner lot extending back from the street 
on a level grade for 150 feet to a point where 
it dropped abruptly down a steep embank- 
ment to a creek. A factory had been erected 
on the lot and a drainage pipe laid under- 
ground from the factory and under the 
foundation walls of the demolished barn to 
the embankment. The drainpipe had broken 
at a point inside the walls, and the discharge 
of water during the years had eroded the 
soil in such a manner that one of the walls 
was undermined. Although two of the chil- 
dren had never been on defendants’ prem- 
ises before, there was evidence that children 
had been seen playing at or near the site 
of the walls. On the other hand, two em- 
ployees called by defendant testified that they 
had repeatedly chased children away from 
that part of the premises. Plaintiffs also 
presented evidence that prior to the acci- 
dent defendants knew that one of the walls 
was undermined. 

The children were at most bare licensees. 
Their injuries were not caused by contact 
with any construction designed to harm in- 
truders, nor by any wanton act of defend- 
ants. Defendants were not required as a 
matter of legal duty so to maintain the 
foundation walls upon their own property, 
far removed from the lanes of public travel, 
as to withstand the weight of boys bent 
upon adventure who came upon the prem- 


ises uninvited and for purposes of their own 
unrelated to defendants’ business. The chil- 
dren accepted the risk of any peril which 
their choice involved. Judgments for plain- 
tiffs were reversed.—Carbone, etc., et al. y 
Mackchil Realty Corporation et al. New 
York Court of Appeals. January 16, 1947 
14 CCH NEGLIGENCE CAsEs 464. 

Donald Gallagher, for Appellants. 


Joseph A. Romano, Frank A. Tate, for Re- 
spondents, 


BACKING TENDER 
HITS PEDESTRIAN 


(ALABAMA) 


@ Railroad’s liability 
Lookout 
Instructions 





Just as the decedent stepped across the 
first rail of the eighth track on the crossing, 
she was struck by the tender of a backing 
locomotive. No one was in the locomotive 
except the engineer, who was in his seat on 
the north side. The coal in the tender ob- 
scured his view of the south side of the 
track. The tender had been cut loose from 
its train, and was taken into the yards 
to obtain fuel and water. After being so 
supplied, it was backed up to be coupled 
to the train of cars left behind. The fireman 
was not on the locomotive as it was backing, 
and the front brakeman, who was the flag- 
man, had gone into a cafe during the time 
that the engine and tender were cut loose 
from the train. The evidence of the engi- 
neer and fireman was to the effect that the 
engineer had instructed the fireman to keep 
a lookout at the crossing, that the fireman 
had looked back, and that he had seen no 
one. It was a populous crossing, and it was 
undisputed that there was no one on the 
rear of the tender to keep a lookout as it 
was backed over the crossing. The de- 
ceased’s attention was diverted to the train 
pulling out on the other track. 

There was an absence of evidence that 
any of defendant’s servants were guilty of 
willful or wanton wrong, or that the engi- 
neer or any other member of the crew dis- 
covered plaintiff’s peril before she was 
struck. Therefore, the court erred in refus- 
ing the instructions requested by defendant. 
The court further erred in the oral charge 
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defining wantonness in that it pretermitted 
the element of high and dangerous rate of 
speed. Judgment for plaintiff was reversed 
and the cause remanded.—Louisville and 
Nashville Railroad Company v. Sunday, 
Adm, Alabama Supreme Court. January 23, 

1947, 14 CCH NEGLIGENCE Cases 474. 

Steiner, Crum & Weil, First National Bank 
Building, Montgomery, Alabama; McMillan, 
Caffey & McMillan, Brewton, Alabama, for Ap- 
pellant. 

H. C. Rankin, Brewton, Alabama, for Ap- 
pellee. 


GAS ESCAPING FROM METER 


(MASSACHUSETTS) 


e Nausea suffered 
Proximate cause 


Detecting an odor of gas in her home, 
plaintiff went to defendant’s office in the 
early part of November to make a com- 
plaint. —Two employees inspected the gas 
appliances in the kitchen and departed, stat- 
ing that they did not smell any gas or find 
any leaks. The latter part of December 
plaintiff again complained to defendant, and 
two employees made an inspection of the 
premises. Finding nothing amiss in the 
kitchen, they went to the cellar, where they 
found gas leaking from a loose outlet nut 
on the meter, which they tightened. Plain- 
tiff sought recovery for illness suffered dur- 
ing the period that gas escaped from the 
meter. From some time in October she had 
suffered from nausea and dizziness, but this 
condition disappeared after the leak was re- 
paired. 


The trial court erred in directing a verdict 
for defendant. The facts warranted a find- 
ing that gas entered the apartment by rea- 
son of a defective connection in the meter 
under defendant’s control, which in the ex- 
ercise of reasonable care and diligence it 
might have remedied earlier. Defendant 
argued that since plaintiff was in advanced 
pregnancy at the time she suffered dizziness 
and nausea, the jury could not properly 
determine that sufficient causal connection 
existed between the illness and alleged in- 
jury. In view of plaintiff’s testimony that 
her illness cleared up after the leak was 
repaired, the court thought it could be found 
that there was a greater likelihood that the 
illness was attributable to the gas than to 
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pregnancy. Plaintiff was not obliged to ex- 
clude every other possible cause. Plaintiff's 
exceptions were sustained.—d’Entremont v. 
Boston Consolidated Gas Company. Massa- 
chusetts Supreme Judicial Court. Suffolk. 
January 6, 1947. 14 CCH NEGLIGENCE CASES 
552. 

J. M. Poster, for Plaintiff. 

R. W. Cornell, for Defendant. 


GUSH OF WATER 
SCALDS BATHHOUSE PATRON 


(NEW JERSEY) 


® Municipality’s liability 
Defective faucet 
Admission of hospital record 


As plaintiff was leaving a bath tub into 
which warm salt water had been drawn by 
an attendant, scalding water suddenly gushed 
in copious quantity from the faucet. She 
was severely burned. Plaintiff charged neg- 
ligence on the part of the municipality in 
operating the bath house with defective 
plumbing, incompetent servants and im- 
proper inspection of the facilities. Opinion 
evidence was introduced tending to show 
that the breaking of the stem in the faucet 
was in all likelihood the cause of the sud- 
den gushing forth of the hot water. The 
jury returned a verdict for defendant. 


Over objection, the trial judge permitted 
the introduction of a “history in the hospital 
record,” which stated that plaintiff was 
burned when she was struggling to turn the 
faucet on in a clockwise rotary movement. 
The history, though signed by plaintiff's 
attending physician, had been taken by an 
intern, who was not called as a witness. 
Plaintiff did not speak the English lan- 
guage, and the intern did not speak her 
tongue. The history was plainly hearsay, 
and its admission constituted prejudicial 
error. There was further error in an in- 
struction charging plaintiff with contribu- 
tory negligence if she had turned on the 
faucet herself. If, as the instruction as- 
sumed, defendant was guilty of negligence, 
the question of plaintiff's ‘contributory neg- 
ligence was the exclusive province of the 
triers of the facts. Judgment for defendant 
was reversed and a venire de novo awarded. 
—Cohen v. Borough of Bradley Beach. New 
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Jersey Court of Errors and Appeals. Jan- 
uary 17, 1947. 14 CCH NEGLIGENCE CASES 
479. 


Ward & McGinnis, Peter J. McGinnis, 64 Ham- 
ilton Street, Paterson, New Jersey, for Plain- 
tiff, Appellant. 


Doherty & Conklin, Charles C. Stalter, 15 
Washington Street, Newark, New Jersey, for 
Defendant, Respondent. 


ROOF CAVES IN UNDER TENANT 


(MASSACHUSETTS) 


e Used for hanging laundry 
Notice of deterioration 
Landlord’s liability 


The roof of defendant’s apartment build- 
ing was part gravel and part wood. The 
wooden part was enclosed by a railing, and 
there were cement posts for hanging clothes. 
This was the only place provided for hang- 
ing clothes, and all of the tenants made 
use of it. Plaintiff had noticed that the plat- 
form looked black, dry and splintered, and 
spoke to the building superintendent about 
this condition three or four times, but noth- 
ing was done about it. Subsequently, plain- 
tiff was on the platform hanging clothes 
when it gave way beneath her, causing her 
injuries. Photographs of the platform taken 
after the accident would have warranted 
the jury in finding that a large piece of an 
eighteen-foot section of the flooring had 
broken off at one side for a substantial dis- 
tance, leaving a sizable hole, and that this 
section of flooring had rotted. 





Declared the court: “The evidence would 
have warranted the jury in finding that the 
flooring of the platform appeared to be ina 
safe condition at the time of the letting, but 
that at the time of the accident this was no 
longer true; that defendant had sufficient 
notice to make repairs prior to the accident; 
and also that independently of notice he 
should have discovered and remedied the 
defect.” The evidence presented a case for 
submission to the jury, and plaintiff’s ex- 
ceptions to the direction of a verdict for 
defendant were sustained.—Martin v. Christ- 
man. Massachusetts Supreme Judicial Court. 
Suffolk. January 30, 1947. 14 CCH NEcLI- 
GENCE CaAsEs 481. 

T. H. Mahony, M. Ross, for Plaintiff. 

R. N. Daley, for Defendant. 


MENTAL PATIENT BLINDED 


(NEW YORK) 





e Assaulted by another patient 
State’s liability 
Inadequacy of damages 


While strapped to his bed under a re- 
straining sheet, a twenty-year-old inmate of 
a state mental institution was assaulted by 
another patient, who broke loose from his 
restraining sheet and enucleated both of 
claimant’s eyes. The lower court returned 
a verdict of $9,000 in favor of claimant, 
finding lack of attendants and other acts of 
palpable negligence on the part of defend- 
ant. The state appealed, and claimant cross- 
appealed on the ground of the inadequacy 
of the award. 


“The amount awarded would be entirely 
inadequate to compensate a twenty-year-old 
man who was mentally alert,” declared the 
court. “Were we to start with the assump- 
tion enunciated in the instrument famous 
as the inception of the American Nation 
that all men are created equal, then a higher 
value would attach to each of the human 
functions remaining to one who is in part 
deficient. It certainly does follow that this 
boy, upon whom the full light of reason 
had never shone, might, with the aid of 
vision, have been trained to perform simple 
tasks, but now must go through life in 
absolute darkness with no possibility of 
being partially trained. It has been argued 
that money will have no meaning to this 
claimant because he will always have to 
remain in a state institution, if there is one 
for the blind who are mentally deficient. 
That conclusion seems specious, for his nat- 
ural guardians should have an opportunity 
to select a private institution. ... The amount 
of damages should be increased to $20,000.” 
—Scolavino, etc. v. State of New York. 
New York Supreme Court, Appellate Divi- 
sion, Third Department, December 30, 1946. 
14 CCH NEGLIGENCE Cases 503. 

Weissberger & Leichter, M. M. Leichter, J. 


Wolfson, 291 Broadway, New York City, New 
York, for Appellant, Respondent. 


Nathaniel L. Goldstein, Attorney General; 
Wendell P. Brown, Solicitor General; John R. 
Davison, John F. Hmiel, Assistant Attorneys 
General; State Capitol, Albany, New York, for 
Respondent, Appellant. 
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SECOND FLOOR PORCH RAILING 
COLLAPSES 





(OHIO) 
e Tenant injured 


Exclusive possession of tenant 
Landlord’s liability 


While shaking out a bath rug, plaintiff 
tenant leaned against the second floor porch 
railing and was precipitated to the ground 
when the railing gave way. The only means 
of access to the porch were two doorways, 
both leading from the rear bedrooms of each 
of the apartments in the duplex owned by 
defendants. Plaintiff claimed that the 
porch remained in the possession of defend- 
ants and was intended for the use of both 
tenants and their invitees, and therefore de- 
fendants had a duty of ordinary care to keep 
the porch and railing in a reasonably safe 
condition. 

Was the absence of a dividing rail in the 
middle of the porch between the two suites 
evidence of the landlord’s intention to re- 
tain such possession? The court thought 
not. Its conclusion was supported by both 
plaintiff and her witnesses, who in testify- 
ing referred to “our side of the porch.” 
Whatever use either tenant made of that 
part of the porch behind the other tenant’s 
suite, was by the mutual consent of the 
tenants and not by any right granted in his 
contract with the defendant. No other con- 
clusion could be reached except that each 
tenant was granted the exclusive right to 
use that part of the porch behind his suite. 
The trial court correctly directed a verdict 
for defendants——Kline v. Rider et al. Ohio 
Court of Appeals, Cuyahoga County, Eighth 
District. February 24, 1947. 14 CCH Nec- 
LIGENCE CASEs 442. 

Harrison, Thomas, Spangenberg & Hull, for 
Plaintiff, Appellant. 


J. R. Kistner, for Defendants, Appellees. 


CANCER CONCEALED BY DOCTOR 


(CALIFORNIA) 
® Malpractice 
Statute of limitations 
Plaintiff engaged the services of defend- 
ant physician and surgeon to remove a steel 
sliver from his arm and treat the wound. 


uoennnsanennauniity 


The complaint alleged that X-ray equipment 
was used by defendant in such a negligent 
manner that plaintiff's arm was burned, and 
a cancerous growth resulted. When plain- 
tiff's arm became sore and inflamed, he 
consulted defendant as to the cause. De- 
fendant stated that too much heat had been 
applied, but told him that nothing was 
wrong with the arm and not to worry. 
However, plaintiff alleged that when making 
these statements defendant well knew of 
the cancerous condition of the arm. De- 
fendant continued to treat plaintiff’s arm 
for a period of two years, telling him that 
he had steel poisoning from the steel sliver, 
but that his arm would be all right. Dis- 
couraged, plaintiff finally sought advice 
from other physicians, who informed him 
that the failure of his arm to heal was caused 
by the cancerous growth. The trial court 
sustained the demurrers, concluding that 
the cause of action was barred by the one- 
year statute of limitation. 


“Technical rules as to when a cause of 
action accrues apply only in those cases 
which are free from fraud committed by the 
defendant. Where a defendant is guilty of 
fraudulent concealment of the cause of ac- 
tion, the statute of limitation is deemed 
not to become operative until the aggrieved 
party discovers the existence of the cause 
of action.” Therefore, the trial court erred 
in sustaining the demurrer to the complaint. 
—Bowman v. McPheeters et al. California 
District Court of Appeal, Third District. 
January 27, 1947. 14 CCH NEGLIGENCE CASEs 
451. 

Emmett R. Burns, for Appellant. 

Hadsell, Sweet & Ingalls, for Respondents. 


AUTOMATIC “STOPPER” 
FAILS ON ELEVATOR 


(NORTH DAKOTA) 


e Invitee injured 
Prima facie negligence 


Plaintiff went to the plant of defendant 
North American Creameries in quest of 
ground turkey feed. Plaintiff and the man 
in charge drove to a warehouse in another 
part of town, loaded .the feed sacks on a 
wheel cart in the basement, and pushed the 
cart onto the freight elevator. Defendant’s 
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man operated the starting mechanism and, 
relying on the automatic stopping device, 
left the vicinity of the control cable. For 
some reason the device failed to work, and 
the car continued upwards, crashing into 
the overhead mechanism and then dropping 
to the basement. Plaintiff received serious 
injuries. 

The precise cause of the accident was not 
shown. The overtravel, slack cable and au- 
tomatic stopping devices all failed to op- 
erate, but the reason for their failure remained 
a mystery. There was evidence that the 
U-shaped fork upon the automatic stop- 
ping device was not standard equipment and 
that the cable could escape from between 
the tines of the fork, with the result that 
the device would fail to function. Did this 
evidence make out a prima facie case of 
negligence? The court was convinced that 
the facts logically gave rise to a compelling 
inference that the elevator was not main- 
tained with reasonable care. After the acci- 
dent the creamery employed experienced 
elevator mechanics to make the necessary 
repairs, but they were not called to testify 
regarding the condition in which they found 
the safety devices. In view of the strength 
of the logical inference of negligence and 
the almost total failure on the part of de- 
fendant creamery to rebut this inference, 
the granting of a new trial as to this defendant 
was well within the limits of the judicial 
discretion of the trial court. However, the 
order granting a new trial as to the man 
in charge was reversed, since there was no 
evidence to justify a conclusion of negli- 
gence on his part.—Krueger v. North Am- 
erican Creameries, Inc. et al. North Dakota 
Supreme Court. February 22, 1947. 14 CCH 
NEGLIGENCE CASEs 447. 

J. K. Murray, Bismarck, North Dakota, for 
Plaintiff, Respondent. 


Cox, Cox & Pearce, Bismarck, North Dakota, 
for Defendants, Appellants. 


STONE BATTED INTO CHILD'S EYE 


(NEW YORK) 
© School playground 
Adequacy of supervision 
Board of Education’s liability 





Shortly before the one o’clock whistle 
blew, the elementary school principal left 
the playground, where she was in charge 


during the noon recess, to answer the tele- 
phone in the school building. During the 
principal’s absence a pupil on the baseball 
field batted a stone, which struck the eight- 
year-old plaintiff in the right eye. Plaintiff 
charged that the Board of Education failed 
in its duty to pupils by not providing an 
additional teacher to answer the telephone, 
thereby failing to furnish adequate protec- 
tion for pupils during the noon recess. Was 
such failure the proximate cause of the ac- 
cident? 

Said the court: “Such a finding and con- 
clusion would not be warranted. There 
were no dangerous or defective conditions. 

The Board could not be expected to 
anticipate the action of each pupil. It did 
not require the principal to answer the tele- 
phone, If she chose to answer it and was 
thereby guilty of a negligent act, the Board 
would not be bound thereby. There would 
be no justification for finding that the Board 
failed to use reasonable care for the safety 
of pupils and that such lack of care was 
the proximate cause of the accident.” Judg- 
ment for plaintiff was reversed and the com- 
plaint dismissed.—Wilber, etc. v. City of 
Binghamton, Board of Education of the 
City of Binghamton, Appellant. New York 
Supreme Court, Appellate Division, Third 
Department. November 13, 1946. 14 CCH 
NEGLIGENCE CAsEs 495. 

Morgan, Morgan & Heath, 9 Chenango Street, 
Binghamton, New York, for Respondent. 


Kramer, Night & Wales, 316 Security Mutual 
Building, Binghamton, New York, for Appellant. 


DECOMPOSED FLESH 
IN BOTTLED BEVERAGE 


(ARIZONA) 


e Consumer poisoned 
Res ipsa loquitur 
Bottling company’s liability 

Plaintiff had partially consumed the bot- 
tled beverage in the presence of the retailer 
when he swallowed something thick and 
slimy, which produced immediate nausea. 
The substance regurgitated had the appear- 
ance of decomposed hamburger or flesh. 
Plaintiff alleged that defendant bottler war- 
ranted to the general public that the bev- 
erage was harmless and fit for consumption; 
and that as a result of drinking the beverage 
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containing filthy foreign matter, he became 
poisoned, suffered great discomfort and 
nausea, and was compelled to be treated by 
a doctor, all to his damage in the sum of 
$1,000. Plaintiff also alleged that because 
of the breach of warranty and the wanton 
negligence and carelessness of defendant, he 
was entitled to punitive damages in the sum 
of $1,500. The jury found for plaintiff in 
the sum of $500, and defendant appealed, 
asserting that the complaint did not contain 
any direct allegation of negligence. 


Held the court: “The doctrine of res ipsa 
loquitur is applicable to the fact situation 
here, Plaintiff was not required to allege 
or prove any specific acts of negligence. 
.,. It is sufficient for plaintiff to allege the 
facts from which the duty of defendant 
springs, the neglect of that duty, and the re- 
sulting injury. Plaintiff alleged and proved 
that the bottled beverage was manufactured 
under the exclusive control of defendant and 
that defendant warranted to the general pub- 
lic that the drink was harmless. This allega- 
tion sulliciently pleaded the duty of defendant. 
In pleading that the bottle contained dele- 
terious substance, he sufficiently pleaded a 
breach of the duty, and he pleaded and 
proved injury.” Judgment for plaintiff was 
afirmed.—Southwestern Coca Cola Bottling 
Company v. Northern. 
Court. January 27, 1947. 
GENCE Cases 459, 


Arizona Supreme 
14 CCH NEGLI- 


Jennings, Salmon & Trask, Phoenix, Arizona, 
for Appellant. 


V. L. Hash, Phoenix, Arizona, for Appellee. 


PATIENT'S SIGNAL UNHEEDED 


(VIRGINIA) 


e Attempt to minister to own needs 
Slipping on floor 
Hospital’s liability 


The hospital rooms to which plaintiff had 
been assigned had no separate bath or toi- 
let. He had been instructed both by his 
doctor and the hospital attendants that he 
should ring for a nurse, who would dispatch 
an orderly to attend to his needs. In ac- 
cordance with his instructions, plaintiff sig- 
naled for a nurse by pressing the electric 
button which illuminated a red signal light 
above his door. After waiting from twenty 


to thirty minutes without a response, he 
arose from bed, procured the bedpan, and 
walked toward what he thought was a wash- 
room in the corner of his bedroom. He 
found that the closet was too small; and as 
he turned away, his foot slipped and he fell, 
fracturing his hip. 


Was the negligence of the hospital in fail- 
ing to heed plaintiff’s call the remote cause 
of his fall, and plaintiff’s own act in getting 
out of bed the direct and proximate cause? 
The court thought not. The jury was war- 
ranted in finding that plaintiff's attempt to 
minister to his needs was not a superseding 
cause of his injury, but merely a circum- 
stance in a continuous sequence of events— 
a connecting link between the negligence of 
the hospital and his injury. The intervening 
act of plaintiff was but the natural and 
probable consequence of the failure of the 
employees of the hospital to attend him. Judg- 
ment for plaintiff was affirmed.—Jefferson 
Hospital, Inc. v. Van Lear. Virginia Su- 
preme Court of Appeals. March 3, 1947, 14 
CCH NEGLIGENCE CAsEs 483. 

Cocke, Hazelgrove & Shackelford, for Plaintiff 
in Error. 

Charles D. Fox, James N. Kincannon, for De- 
fendant in Error. 


THE LOST SUITCASE 


(MASSACHUSETTS) 


@ Railroad’s liability 
Placed in vestibule 
Trainman’s direction 


Plaintiff boarded a train at Boston and 
placed her suitcase in a rack above her seat. 
A trainman, employed by the New York, 
New Haven and Hartford Railroad Com- 
pany, directed her to move the suitcase to 
the vestibule, assuring her that it would be 
perfectly safe. At New York the entire 
crew of the train was changed, the new 
crew being employees of the defendant. 
Plaintiff saw her suitcase shortly before the 
train arrived at Baltimore, but could not 
find it when the train arrived at Washington. 
She reported her loss to a trainman at Wash- 
ington, and this was her first talk about it 
with any trainman since it was placed in the 
vestibule. In an action of contract or tort 
for the loss of the suitcase, the trial judge 
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held for defendant, finding that the suitcase 
was never in its custody. Agreed the up- 
per court: “The trainman who ordered that 
the suitcase be placed in the vestibule was 
not a servant of defendant. His assurance 
that the suitcase would be perfectly safe 
there did not remove the suitcase from the 
custody of plaintiff. She knew that his as- 
surance was merely a prophecy and that 
neither his employer nor defendant took 
custody of her luggage.” The order dis- 
missing the report was affirmed.—Lynch v. 
The Pennsylvania Railroad Company, Mas- 
sachusetts Supreme Judicial Court. Suffolk. 
January 30, 1947. 14 CCH NEcLiceNce Cases 
482. 

R. J. Coffin, T. L. Mackin, for Plaintiff. 

B. Aldrich, for Defendant. 


ANIMALS HIT BY TRAIN 


(MISSISSIPPI) 
© Sufficiency of evidence 
Absence of eyewitnesses 
Physical facts 


There were no eyewitnesses to the demise 
of plaintiff's two animals, which, he alleged, 
were killed as a result of the negligent opera- 
tion of defendant's train. Plaintiff relied on 
Section 1741, Code of 1942, which provides 
that injury to property by a railroad is 
prima facie evidence of want of skill. De- 
fendant’s schedule disclosed that no trains 
passed the point at the time testified to by 
plaintiff's witnesses. The nature of the 
wounds and location of the bodies of the 
animals indicated rather conclusively that 
some injury had been sustained before the 
animals reached the track or right-of-way. 
Even had it been established that the ani- 
mals were struck by the train, there was no 
evidence of negligence on the part of de- 
fendant. Testimony of plaintiff's nephew, 
which was undermined by inherent improb- 
ability and impeachment, asserted that the 
whistle of the only southbound train then 
operating indicated a warning to stock upon 
the track; this could not import the train 
crew's knowledge of the presence of the ani- 
mals. The uncontradicted proof was that 
no southbound train was operating at the 
time. The peremptory instruction requested 
by defendant should have been given. Judg- 
ment for plaintiff was reversed and entered 





Urea 


for defendant.—Gulf, Mobile & Ohio Rail- 
road Company v, Scarborough. Mississippi 
Supreme Court. January 27, 1947. 14CCH 
NEGLIGENCE Cases 510. 

Welch & Cooper, Laurel, Mississippi; Hannah, 


Simrall & Foote, Hattiesburg, Mississippi, for 
Appellant. 


E. C. Fishel, Hattiesburg, Mississippi, for 
Appellee, 


CHILD CRUSHED IN LANDSLIDE 


(OREGON) 


©@ Overhanging ledge of excavation 
Contractors’ liability 


“The inherent inclination of children to 
roam the neighborhood and to play with 
anything that seems to them will afford 
some enjoyment is known to everyone. . . . 
lf there is anything more attractive to chil- 
dren than a good tree to climb, it is a good 
sand bank in which they can play, dig holes 
and climb.” Defendants were engaged in 
carrying out a contract with the State High- 
way Commission for grading and paving a 
portion of the highway. In order to procure 
material for making a fill in connection 
with the contract, defendants obtained au- 
thority from the county to make an excava- 
tion. While the decedent was playing with 
a friend at the foot of the excavation, the 
overhanging dirt at the top of the excava- 
tion gave way. The resultant landslide com- 
pletely covered both children and caused 
their death. None of defendants’ employees 
were present, and there were no fences or 
warning signs of any nature. Children from 
the neighborhood and from some distance 
were in the habit of playing on the premises 

Held the court: “The general nature of 
the operation, its location and proximity to 
a thickly settled neighborhood and the fact 
that it was a public property, a sand bank, 
unfenced and unguarded, imputed to de- 
fendants the knowledge that the premises 
would in all likelihood be used by the chil- 
dren of the neighborhood upon which to 
play during the absence of defendants from 
the operation.” Judgment for plaintiff was 
affirmed.—Pate, Adm. v. Parker et al. Ore- 
gon Supreme Court. February 4, 1947. 14 
CCH NEGLIGENCE CAses 514. 

Frank S. Senn, Senn, Recken & Recken, Port- 
land, Oregon, for Appellants. 


W. M. Davis, Moulton & Davis, Portland, 
Oregon, for Respondent. 
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“L" DOOR SLAMMED 
ON PASSENGER'S FOOT 


(ILLINOIS) 


e Train standing, door open 
Attempt to board 
Carrier-passenger relationship 








As plaintiff reached the “L” platform, a 
train stopped to permit passengers to alight 
and to board, The side door on the second 
car near the front end was closed, but the 
rear door of the first car was open. As 
plaintiff put his left foot into the door of 
the first car, the train started and the door 
closed on his foot. He held onto the grab- 
irons for a short distance until something 
struck him in the back, causing him to fall. 
He further testified that he called to the 
conductor, whom he saw standing in the 
front end of the second car, to open the door 
of that car. The conductor testified that he 
heard someone shout, but did not know that 
plaintiff was injured until he arrived at the 
end of his run, approximately 116 blocks. 


Plaintiff was in the act of boarding the 
car when the door was closed suddenly and 
the train started. The relationship of car- 
rier and passenger prevailed, and defendant 
was not relieved from this relationship by 
the fact that the conductor rang the bell for 
the motorman to proceed. Defendant’s mo- 
tion for judgment n.o.v, was properly over- 
ruled. Judgment for plaintiff was affirmed, 
—Weaver, etc. v. Sprague et al., Trustees, 
Chicago Rapid Transit Company. Illinois 
Appellate Court, First District. February 
3, 1947. Released February 17, 1947, 14 
CCH NEGLIGENCE CAsEs 492. 

Gardner, Morrow, Fowler & Merrick; James 
K. Miller, for Appellant. 


Thomas M. Morris, Donald L. Thompson, for 
Appellee. 


MUSHY SUBSTANCE 
HIDDEN BY NEWSPAPER 


(PENNSYLVANIA) 


@ Invitee’s fall on stairway 
Storekeeper’s liability 
Notice 





Descending defendant’s dimly lighted 
stairs leading to the subway, plaintiff stepped 


upon a piece of paper, which seemed to 


® 
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have under it a soft mushy substance, and 
fell. The paper covered about half of the 
tread of the step. The testimony showed 
that the stairway was generally dirty, and 
for a considerable number of days had been 
littered with pieces of dirty, torn newspa- 
pers. 

A storekeeper is not liable except upon 
proof of the negligence of his servant, 
chargeable to him, or upon proof of a dan- 
gerous condition of which he has had actual 
or constructive notice. The legal cause of 
plaintiff's harm was the soft substance on 
the tread of the step. The newspaper and 
the soft substance might have been dropped 
or placed on the step a minute before the 
accident. Since there was no evidence of 
actual or constructive notice to defendant of 
the presence of the soft substance, the non- 
suit was properly imposed. Judgment for 
defendant was affirmed.—De Clerico et al. 
v. Gimbel Brothers, Inc. Pennsylvania Su- 
perior Court. January 17, 1947. 14 CCH 
NEGLIGENCE CASEs 487, 

Joseph N. Bongiovanni, Jr., 1816 Girard Trust 


Building, Philadelphia, Pennsylvania, for 
Plaintiff. 


Howard R,. Detweiler, Frank R. Ambler, 1025 
Philadelphia Saving Fund Building, Philadel- 
phia, Pennsylvania, for Defendant. 


LOOSE RISER EDGE 
CATCHES FOOT 





(MASSACHUSETTS) 


e Tenant injured 
Outside stairway 

As plaintiff tenant was descending an out- 
side common stairway, his foot caught in a 
broken step, causing him to fall. The stair- 
way was in good condition when plaintiff 
first became a tenant in defendant’s build- 
ing; but six or seven months before the ac- 
cident, he noticed that the step had become 
defective. Although this condition was 
brought to the attention of defendant, he 
refused to repair it. Photographs intro- 
duced in evidence showed that the stairway 
curved about ninety degrees to the left as 
one descended to the cellar, and that the 
riser had pulled away from beneath this step 
at its right-hand edge. The jury could find 
upon this evidence that defendant had failed 
to exercise reasonable care to keep the stair- 
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way in as good condition as when plaintiff's 
tenancy commenced. 

There was no error in the refusal to direct 
a verdict for defendant upon the ground that 
plaintiff had assumed the risk voluntarily 
or was contributorily negligent. Because 
of the severity of the weather, it was neces- 
sary for plaintiff to go to the cellar to se- 
cure more heat for his apartment. This 
stairway provided the sole means of access 
to the cellar. The location of the loose edge 
of the riser was such that he would not rea- 
sonably anticipate that it might catch his 
foot and cause him to fall. Mere knowledge 
of a defect is not the equivalent of voluntary 
assumption of risk. Defendant’s exceptions 
were overruled.—Braimaster v. Wolf. Mas- 
sachusetts Supreme Judicial Court. Suffolk. 
January 8, 1947. 14 CCH Nec iicence Cases 
500. 

A. Hurwitz, for Plaintiff. 

S. B. Stein, for Defendant. 


ARM FRACTURES OVERLOOKED 


(INDIANA) 
e Physician’s malpractice 
Proof of negligence 


The aggrieved patient could think of noth- 
ing favorable to say about her doctor. Al- 
though her upper arm near the elbow socket 
and the small bone of the wrist were frac- 
tured, and her knuckles twisted out of shape, 
defendant had found only one break in her 
arm. She alleged that he failed to set the 
arm properly and to get proper apposition 
of the bones; that he failed to straighten out 
the bones of the knuckles and wrist and 
place them in proper shape; that he placed 
her arm in a plaster of paris cast for a pe- 
riod of five weeks, whereas the break should 
have been placed in an aluminum cast. She 
further charged that defendant failed to 
X-ray her arm after setting it to see whether 
the bones were in proper position, or to 
diagnose a dislocation of the bones of her 
shoulder, The trial court sustained defend- 
ant’s motion for a directed verdict. 

In malpractice actions it is incumbent 
upon plaintiff to establish by the evidence 
that defendant was unskillful or negligent 
and that his want of skill or care caused 
injury to her. If either element is lacking 
in the proof, plaintiff has failed to present 


a case for the consideration of the jury. Al- 
though there was some evidence indicating 
that defendant did not use the skill and care 
ordinarily used by physicians and surgeons 
in the community, there was no evidence 
that his failure to use such skill and care was 
the proximate cause of plaintiff’s injuries, 
Judgment for defendant was affirmed— 
Smith v. Feerer. Indiana Appellate Court 
January 31,1947. 14 CCH NEcLIcENceE Cases 
513. 

James P. Gleason, Michigan City, Indiana: 
Robert H. Moore, Gary, Indiana; Floyd 0O. 
Jellison, South Bend, Indiana, for Appellant. 


Walter C. Williams, Michigan City. Indiana: 
Louis C. Chapleu, South Bend, Indiana, for 
Appellee. 


SERVICE WIRES 
STRIPPED OF INSULATION 


(CALIFORNIA) 
© House destroyed by fire 
Origin of fire 
Power company’s liability 





Detecting a peculiar odor in the house, 
one of the plaintiffs made an effort to dis 
cover its source. From a window she saw 
flames creeping up the outside of the hous« 
3efore adequate aid could be summoned, 
the house and its contents were totally de- 
stroyed by fire. Three service wires main- 
tained by defendant were connected to the 
house wiring, running from a pole nortl 
east of the house to insulators on the roof. 
There was considerable sag in the feed 
wires leading from the pole to the house; 
and when the wind was blowing, these wires 
were loose enough to tangle. Part of the 
insulation was hanging down in strips, ex- 
posing the copper wire. Frequent com- 
plaints were made to defendant's agent, but 
nothing was done to correct the condition 
It further developed that one of the service 
wires had been spliced, the splice taped and 
the tape loosened, so that a short portion 
of the wire in the splice was exposed. Ther 
was expert testimony that if the two oute: 
layers of insulation had been stripped off, 
leaving but one layer, and if that portion ot 
a wire came into contact with a bare wire, 
a serious short circuit would result suffi 
cient to cause a fire; that the insulation on 
the wires was inflammable and would ignite 


at a temperature of about 600 degrees; and 
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that in a strong wind the fire would burn 
along the wire for a number of inches before 
it burned itself out. 

The court regarded the evidence as sub- 
stantial to support the conclusion drawn by 
the jury that the fire was of electrical origin, 
and was caused by the negligence of de- 
fendant in maintaining in poor condition its 
service wires leading from the pole to the 
house wiring. Judgment for plaintiffs was 
afirmed.—Holmes et al. v. Southern Cali- 
fornia Edison Company, Ltd. California 
District Court of Appeal, Fourth District. 
February 10, 1947. 14 CCH NEGLIGENCE 
Cases 530. 

Gail C. Larkin, E. W. Cunningham, for Ap- 
pellant 


Clifford E. Lewis, E. Eugene Davis, for Re- 
spondents 


MUTILATED BODY 
FOUND ON TRACKS 
(TENNESSEE) 


@ Railroad’s liability 
“Obstruction on track” 





Shortly before ten o’clock at night, the de- 
cedent entered a restaurant located between 
the highway and defendant’s railroad tracks. 
Obviously drunk, he ran out of the restau- 
rant crying, “I have got to have help. There 
is a train off the track up there, box cars 
all over, and the next one that comes along 
will have a wreck.” Some twenty minutes 
later, parts of his body were found on the 
track near the underpass. The head, both 
arms and legs, and one foot were cut off; 
blood and pieces of the body were strewed 
some 900 feet along the track. A witness, 
who was sitting on his front porch about 200 
yards trom where the deceased’s body was 
found, saw a train go by and stop; but he 
testified that it did not ring the bell or blow 
the whistle 


Did the circumstances make a prima facie 


case under Code Section 2628 (4)? Could 
the jury reasonably find that the deceased 
appeared as an obstruction on the track in 
tront of the train, and was killed by it? The 
court thought that it could, The circum- 
stances warranted the inference that the de- 
ceased went on the tracks. Only twenty 
minute s elapsed, hardly more than time for 
him to walk from the restaurant ‘to the 


point on the track where his remains were 
found. The condition of the body and the 
signs on the track, and the fact that the 
train stopped soon after striking the de- 
ceased, afforded a reasonable inference that 
someone on the engine saw the deceased on 
the track before he was struck. Judgment 
for plaintiff was affirmed upon condition of 
a remittitur of $2,000.—Louisville & Nash- 
ville Railroad Company v. Dixon, Admx. 
Tennessee Court of Appeals. March 1, 1947. 
14 CCH NEGLIceNcEe Cases 470. 

Keeble & Keeble, Seth M. Walker, Nashville, 
Tennessee, for Plaintiff in Error. 


J. M. McDonald, Lafayette, Tennessee, for De- 
fendant in Error, 


FREIGHT CAR 
OBSCURES ONCOMING TRAIN 


(TEXAS) 


e Pedestrian injured 
Attention diverted 





The tracks opposite Mr. Burden’s store 
consisted of the main line and a siding on 
the east side of the main line. A small 
road crossed the tracks opposite the store. 
A freight train had pulled on the siding to 
await the coming of a passenger train. The 
cut in the freight train was made at the 
crossing, with the engine and eleven cars 
to the north, and the rear portion of the 
freight train to the south. The forward car 
of the rear portion of the freight train was 
an immigrant car. In this car with his live- 
stock was the shipper, Mr. Patton. A few 
minutes after the freight train arrived, Bur- 
den left his store, walked across the main 
line and side tracks, and went around to 
the east side of the immigrant car to talk 
to Patton. The rear brakeman of the freight 
train stood at the crossing as a flagman, 
stopping traffic on the small road. After 
Burden had finished his conversation with 
Patton, he walked onto the crossing between 
the two freight cars. As he was crossing 
the side track, the flagman yelled at him; 
he hesitated momentarily before stepping 
onto the main line track directly in the 
path of the passenger train, which struck 
and killed him. 

The jury found that the death of plain- 


tiff’s husband was proximately caused by 
defendant in operating the train at an exces- 
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sive speed, in failing to sound the whistle 
or ring the bell, and in leaving a freight 
car so near the crossing that it obscured the 
deceased’s view of the approaching pas- 
senger train. The reviewing court affirmed, 
concluding that the deceased’s conduct in 
stepping on the track in front of the oncom- 
ing train did not convict him of negligence 
proximately causing his death, for there 
was evidence that his attention was diverted 
by noise of the freight train —Texas & New 
Orleans Railroad Company v. Burden. 
Texas Court of Civil Appeals, Beaumont. 
June 27, 1946. Rehearing denied, Septem- 
ber 18, 1946. Writ of error granted by 
Texas Supreme Court, November 20, 1946. 
14 CCH NEGLIGENCE Cases 455. 

Woodul, Arterbury & Folk, Chronicle Build- 
ing, Houston, Texas, for Appellant. 


Campbell & Foreman, Livingston, Texas; 
Collins, Dies, Williams & Garrison, Lufkin, 
Texas, for Appellee. 


ELECTRIC CORD 
TRIPS SLENDERIZER PATRON 


(MASSACHUSETTS) 


e@ Attached to roller machine 
Ordinary care 





It was plaintiff wife’s twentieth slenderiz- 
ing treatment at defendant’s salon. Lean- 
ing down to grasp the handles of a roller 
machine in order to get onto the machine, 
her foot caught in an electric cord, causing 
her to be thrown against the wall. The 
machine consisted of a cylinder suspended 
horizontally between two low metal frames. 
The sides of the cylinder were composed of 
several round wooden rods, which, when 
the cylinder revolved, acted as rollers as 
they came in contact with the body of the 
person taking a treatment. The top of the 
cylinder was nearer to the floor than the seat 
of an ordinary chair. 


If the cylinder was revolving when plain- 
tiff was preparing to get upon it, this would 
not indicate any negligence on the part of 
defendant. There was no need of any warn- 
ing because plaintiff knew the machine was 
in operation, and any risk was open and 


obvious. Moreover, she was not injured 
by the machine. Her foot was caught in 
the electric cord, which ran from a plug 
in the baseboard of the wall to the machine. 
There was nothing to indicate that this 


cord was defective or that it was not in 
plain view. It was not located in an aisle 
or passageway, although it was in the path 
of one who approached the machine from 
the direction of the wall. Defendant was 
entitled to assume that from previous visits 
plaintiff was familiar with the premises, that 
she would exercise ordinary care in walking 
to the machine, and that she would readily 
observe the presence of the cord. Plain- 
tiffs’ exceptions to the direction of verdicts 
for defendant were overruled.—Flanders et 
al. v. Pailey. Massachusetts Supreme Ju- 
dicial: Court. Suffolk. February 1, 1947. 
14 CCH NEGLIGENCE Cases 554. 

I. N. Samuels, for Plaintiffs. 

J. R. Kewer, J. F. Drum, for Defendant. 


INVITEE DROPS DOWN 
ELEVATOR SHAFT 


(IOWA) 


e Hand-operated gate 
Violation of statute 
Contributory negligence 





Plaintiff fed his hogs with scraps from 
defendant’s cafeteria, which was located in 
a building owned by defendant lessor. While 
plaintiff was in the building to collect the 
garbage, he saw that the gate to the freight 
elevator entrance was raised. Thinking 
that the elevator was at that floor, he 
reached in the shaft for the cable to start 
the elevator and stepped forward, falling 
to the bottom of the shaft. He charged 
both the building owner and the cafeteria 
owner with negligence in failing to have an 
interlocking door or gate, as required by 
statute; in failing to furnish an experienced 
operator; in failing to provide sufficient 
light; and in failing to place a guard across 
the opening in the shaft at the time in ques- 
tion. The trial court directed verdicts for 
defendants, ruling that since the elevator 
and shaft were controlled by the building 
owner, the cafeteria owner would be liable 
only for palpable negligence, which was not 
shown, and holding that the lessor was tree 
from negligence and that plaintiff assumed 
the risk. 

The higher court disagreed: “The trial 
court held, as a matter of law, that neither 
defendant was negligent. Certainly an ele- 
vator shaft, unguarded by a barrier, on its 


mT TTT 
AUUENEADEATEAEAAANEAAA TA AATATAN AAA EA AENEAN ATALANTA EATEN NN ! 


PAGE 380 


ILJ—APRIL, 1947 


face is 
should 
neglige 
for the 
pliance 
gate O 
be clos 
about t 
such a 
posted 
gate cl 
realiza 
brough 
consist 
solved 
matter 
dition 
convic 
sumpti 
gence 
owed 
busine 
duty e 
ship te 
tory ne 
and a 
submit 
fendat 
Stodd. 
Court. 
GENCE 
Rayr 
Moines 
Fran 
Jones, 


INTC 
SHO 


(NEW 
* 


Ear 
police 
mitte: 
McCr 





ot in 
aisle 
path 
from 
> Was 
Visits 
, that 
Iking 
adily 
lain- 
dicts 
rs et 
> Ju- 


1947. 


‘rom 
d in 
Vhile 

the 
ight 
king 

he 
start 
ling 
‘ged 
eria 
> an 

by 
iced 
ient 
ross 
wes- 
for 
ator 
ling 
ible 
not 
free 
ned 


rial 
her 
ele- 

its 


QNOOEDIANUO EEA EEEL EAA 


face is such a potential danger that no court 
should say conclusively that it evidences no 
negligence on the part of those responsible 
for the condition. . . Their only com- 
pliance with the statute was to suspend a 
gate over the shaft opening which could 
be closed or left open by any or all persons 
about the place. Defendants admitted that 
such a condition was unsafe when they 
posted on the gate the warning to keep the 
gate closed. And yet notwithstanding the 
realization of danger which the condition 
brought to defendants, the trial court in- 
consistently held that the condition ab- 
solved defendants from negligence as a 
matter of law, and held the very same con- 
dition was so obviously dangerous that it 
convicted plaintiff of negligence and as- 
sumption of the risks of defendants’ negli- 
gence as a matter of law. The cafeteria 
owed plaintiff a duty to keep its place of 
business safe for plaintiff to use, and such 
duty existed without regard to its relation- 
ship to the lessor. The issues of contribu- 
tory negligence, negligence of the defendants, 
and assumption of risk should have been 
submitted to the jury.” Judgments for de- 
fendants were reversed.—Hull v. Bishop- 
Stoddard Cafeteria et al. Iowa Supreme 
Court. March 11, 1947. 14 CCH NEctI- 
GENCE CaAsEs 536. 

Raymond E, Hanke, Putnam & Putnam, Des 
Moines, Iowa, for Appellant. 


Frank W. Davis, Evans, Riley, English & 
Jones, Des Moines, Iowa, for Appellees. 


INTOXICATED PATROLMAN 
SHOOTS PASSERS-BY 


(NEW YORK) 
® Municipality’s liability 
Retention as danger to public 
Prior bad record 





Early in the morning, a New York City 
police patrolman, while off duty and ad- 
mittedly intoxicated, shot and killed one 
McCrink and seriously wounded the plain- 


tiff. The assault was unprovoked. Subse- 
quently, the policeman was dropped from 
the rolls of the police department and com- 
mitted to a state hospital for the insane. 
Plaintiffs contended that the city negli- 
gently failed to discharge the policeman 
when it knew, or in the exercise of reason- 
able care should have known, that he was 
an incompetent, troublesome and vicious 
person, who had become so addicted to an 
excessive use of alcohol that he had re- 
peatedly been the subject of disciplinary 
action. With knowledge of his vicious pro- 
pensities the city should have known, plain- 
tiffs asserted, that his compliance with Rule 
288 of the Rules and Regulations of the 
Police Department, which required him to 
carry a revolver at all times, was a source 
of danger to the public. The lower court 
ruled as a matter of law that the facts were 
insufficient to predicate that defendant 
should have anticipated the assaults per- 
petrated by the patrolman. 

Thirteen years prior to the assault in 
question, the patrolman was found guilty 
of intoxication while off duty and was fined 
and placed on probation for six months. 
Eight years later, when he again was found 
guilty of intoxication, his record was 
marked “bad” and he was placed on proba- 
tion for a year. A year later his intoxica- 
tion led to further disciplinary action. The 
higher court could not conclude that there 
was no evidence from which a jury might 
find that the patrolman’s retention im police 
service involved a _ potential danger to 
others. It was a question of fact for the 
jury. Judgments for defendant were re- 
versed and a new trial granted —McCrink, 
Admx., et al. v. The City of New York. 
New York Court of Appeals. January 16, 
1947. 14 CCH NEGLIGENCE Cases 597. 

I, Maurice Wormser, Samuel L. Sargent, Isi- 


dor Blum, Herman C. Angstreich, for Appel- 
lants. 

John J. Bennett, Corporation Counsel; Fred 
Iscol, Seymour B. Quel; James E, O'Reilly, for 
Respondent. 
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“If you have a mind to adorn your city by consecrated monuments, first 
consecrate in yourself the most beautiful monument of gentleness and justice and 


benevolence.”—Epictetus. 
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